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FRENCH SPOLIATION CLAIMS. 



Committee on Claims, Wednesday^ March 30, 1910. 

STATEMENT OF MR. J. HEHBT SCATTEROOOD, PRESIDENT OF 
THE INSURANCE COMPANT OF THE STATE OF PENNSTLYANIA, 
300 WALNUT STREET, PHILADELPHIA, PA. 

Mr. ScATTERGOOD. Mr. Chairman and gentlemen, I have prepared 
a statement upon the whole subject of the French spoliation claims, 
and have it here, which statement includes the early history of the 
claims. In view of the fact that you are probably all familiar with 
that history, to a large extent, I hardly believe it would be wise to 
take up the time of the committee in going over it all at this time, 
unless you wish I should do so. I, however, would be glad to 
answer any questions in connection with it. 

I may say, first, by way of introduction, that these French spolia- 
tion claims have engaged the attention of both the Senate and House 
ever since 1902, and I will file as an appendix to my statement the 
report of Charles Sumner on the subject made in 1864 ; that of Mr. 
Mansur, from his committee of the House of Representatives, made 
in 1890; the report of Mr. Bunn, from this committee, made in 
1894, etc., the opinions of the Court of Claims on the subject, to- 
gether with the 306 cases before the Court of Claims. Those cover 
the ground fully. 

Now I will make only a brief mention of the history. The United 
States made certain treaties in 1778 with France, under the terms of 
which France agreed to help us in the war of the Revolution provided 
we would make an offensive and defensive alliance with her. France 
kept her part of the treaty by spending $280,000,000 in our behalf, 
and furnishing 20,000 troops and 36 war vessels to help us in our war 
of independence. The United States secured this independence 
probably a good deal through the help of France ; at least that help 
was of material aid in bringing about the freedom which we secured. 
Shortly after that, in 1792, a great European war began, and neutral 
ships, of which ours were the largest number, were seized, and France, 
England, Holland, Denmark, Naples, and Spain all preyed upon 
our neutral commerce, so that the merchants of the United States 
were greatly disturbed and were unable to conduct their ordinary 
commerce. 

Sumner says (p. 7) : 

As the intelligence of these spoliations reached the United States our whole 
commerce was fluttered. Merchants hesitated to expose ships and cargoes to 
such cruel hazards. It was necessary that something should be done to enlist 
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4 FRENCH SPOLIATION CLAIMS — ^INSURANCE COMPANIES. 

again their activity. At this stage the National Government came forward vol- 
untarily with assurance of protection and redress. This was in a circular let- 
ter dated 27th of August, 1793, when Jefferson, the Secretary of State, in the 
name of the President used the following language : 

" I have it in charge from the President to assure the merchants of the United 
States concerned in foreign commerce or navigation that due attention will be 
paid to any injuries they may suffer on the high seas or in foreign countries 
contrary to the law of nations and existing treaties, and that on their forward- 
ing hither well authenticated evidence of the same proper proceedings will be 
adopted for their relief." (Ft. Spol. Ex. Doc. 102, p. 217.) 

Also in the message of President Washington, following that in 
1793, reference is made to some seizures and the promise of pro- 
tection on the part of the Government for the merchants who con- 
tinued navigation. Shortly after that it became, as we all know, nec- 
essary for the United States to declare itself neutral, and there fol- 
lowed the proclamation of Washington of 1794. That was followed 
bj the Jay treaty with England, under the terms of which we prac- 
tically gave to England the same power previously held. The result 
was that France lelt tremendously aggrieved and said that we had 
broken the treaties; and of course, at that time anyhow, we should 
have lived up to the guarantee of the old 1778 treaty that we would 
help her to preserve her West Indian colonies, which we never did. 
And the result was that strained relations took place with France, 
and it is not necessary for me to enlarge upon that. The result was,* 
after prior attempts at reconciliation, the famous Ellsworth Com- 
mission, which brought out the treaty or convention of 1800, under 
the terms of which both sides agreed to call quits; on the one hand 
the United States agreed to release France under the claims of citi- 
zens for the illegal spoliation, and on the other hand France agreed 
to release us from all binding obligations under the old treaty of 
1778. The result of it was the famous offset of the private claims of 
our citizens against the national claims of France. 

Now, I want to make a hasty reference to the history of those mat- 
ters immediately after 1800 : 

As the spoliations which occurred after 1801 have sometimes been 
confused with those which we have already considered, it may be 
well to recount briefly what took place after 1801, and thus make 
complete the history of all the spoliations of this period. 

Eeference has already been made to the early spoliations of Great 
Britain upon our neutral commerce and that settlement for same 
took place under the provisions of the Jay treaty, by which the citi- 
zens of the United States recovered the sum of $11,650,000. 

The European war was resumed after a short interval, following 
the peace or Amiens in 1802, and in the bitter struggle, that lasted 
until the fall of the French Empire, the belligerent powers (in 
spite of their treaties) renewed their aggressions on neutral commerce. 

The illegal seizures of Great Britain at this period and the impress- 
ment of American seamen finally led to the war of 1812. 

France, under the conquering Napoleon, issued the famous decrees 
of Berlin November 21, 1806, and Milan, December 17, 1807, under 
which, together with other less important decrees, many neutral 
vessels were seized and condemned. The United States, as in the 
spoliations prior to 1801, was the great sufferer, and the losses to 
merchants again ran into the millions. After long years of strenu- 
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ous negotiations these spoliations of the French after 1801 were 
finally acknowledged, and under the treaty with France of July 4, 
1831, France agreSd to pay 25,000,000. francs in full settlement of the 
claims of American citizens for indemnity, while the United States 
agreed to pay to France 1,500,000 francs to satisfy certain claims of 
the French. This sum of 25,000,000 francs, or $5,000,000, was dis- 
tributed pro rata among the claimants, citizens of the United States, 
who proved their losses before the commission — ^the total recovery 
being only 59 per cent of the amounts proved. (See S. Ex. Doc. 74, 
49th Cong., 1st sess., pp. 41 and 153.) 

In addition to that there were spoliations that had been committed 
by Naples, Holland, Denmark, and by Spain, all of which were 
settled for at various times through the energetic action of our State 
Department; recoveries were secured and the money was distributed 
among our citizens. The total amount set forth here is $28,225,000 
recovered from all of these other countries for this general period 
under consideration. 

Now, in regard to the actual conclusion of this treaty of 1800, 
under the terms of which, as I said before, the private claims of 
citizens were used as a quid pro quo for the national claims of 
France, the Court of Claims has this final opinion : 

It seems to us that this "bargain" (again using Madison's word), by which 
the present peace and quiet of the United States as well as their future pros- 
perity and greatness were largely secured, and which was bro-THrht about by 
the sacrifice of the interest of individual citizens, falls within the intent and 
meaning of the Constitution, which prohibits use without just compensation. 

The following is the form in which the court renders judgment in 
cases established according to the rules of evidence, as will appear by 
reference to the reports made by it to Congress : 

CONCLUSIONS OF LAW. 

The court decided as conclusions of law that said seizure and condemnation 
were illegal and the owners and insurers had valid claims of indemnity there- 
for upon the French Government prior to the ratification of the convention 
between the United States and the French Republic concluded September 30, 
1800; that said claim was relinquished to France by the Government of the 
United States by said treaty in part consideration of the relinquishment of 
certain national claims of France against the United States; and that the 
claimant is entitled to^the following sum from the United States. 

Now, the opinions of contemporaries are very largely quoted, 
botfii French and American, in the report which I have submitted, 
so it is unnecessary to perhaps more than mention the names. Madi- 
son, Pickering, John Marshall, Henry Clay, Napoleon Bonaparte, 
Edward Everett, Daniel Webster, Charles Sumner, Rufus Choate, 
and Presidents Harrison, McKinley, Roosevelt, and Senators Hoar, 
Hale, Lodge, Higgins, Teller, Warren, and many others of the most 
distinguished statesmen known to American history. They all held 
the same view about these claims, that they were valid obligations 
upon the Government. 

I wish now to proceed to mention simply one of the objections. I 
have all of the objections that have ever been brought up here, but 
unless some member of the committee wants them I shall not take 
the time to read them now. 



6 FRENCH SPOLIATION CLAIMS — INSURANCE COMPANIES. 

The Chairman. You might read one. 

Mr. ScATTERGooD. I will read a list of the objections that have 
been brought up against these claims : 

1. That they are old and stale. 

2. That the amount involved was unknown, but variously estimated at 
enormous amounts — even up to $30,000,000 or $40,000,000. 

3. That the financial condition of the country would not admit of their pay- 
ment. 

4. That at the time they arose there was between the United States and 
France a state of war, and that these claims were, therefore, not recoverable 
against France. 

5. That they were embraced in the Louisiana convention of 1803. 

6. That they were embraced in the Convention of 1831 with France. 

7. That Congress annulled the French treaties and* that thus the claims are 
affected. 

8. That they never were recoverable against France, and hence were des- 
perate. , 

The Chairman. Following those objections that have been made, 
has Congress acted favorably upon this? 

Mr. ScATTERGOOD. Yes, sir. 

The Chairman. And as a result of that action, has money been 
paid ? 

Mr. ScATTERGOOD. Yes, sir; nearly $4,000,000 has already been 
paid. Since the full agitation of these claims there have been more 
than 150 pages of debate in the Congressional Eecord covering the 
years of the late eighties and early nineties, chiefly at the time when 
the policy of Congress in regard to them was established. 

Mr. Adair. What is the amount of the claims unpaid ? 

Mr. ScATTERGOOD. The total amount I will give in detail later, but 
the amount still unpaid, I will say, is about $2,200,000, the United 
States having paid about $4,000,000. And the total sum of money 
involved in this entire subject, instead of being thirty or forty mil- 
lions of dollars, as has been repeatedly said, will not amount to more 
than six and one-half millions of dollars when the whole thing is 
wiped out. The Court of Claims has almost finished with all of 
the cases, and the vast percentage of the claims that come along now 
are negative claims. 

I want to file with the committee a complete list of the congres- 
sional reports which have been made, both trom the House and from 
the Senate, from 1802 up to the present time. There have been 69 
different committee reports on this subject. 

Mr. HAWI4EY. You will submit them so that they may be j)rinted ? 

Mr. ScATTERGOOD. Ycs, sir. I think they will be of interest, 
because they contain not only the matter relating to the reports 
themselves, but also the actions by Congress. There has been 
no such table as this prepared within the last fifteen years. I 
might call especial attention to the fact that the two earliest reports 
followed each other closely, one of them being written within six 
months from the time of the first. Memorials by the thousand have 
been submitted to Congress by the state legislatures begging Congress 
to pay these claims. The subject has been alive from the very be- 
ginning, and it has been continually pressed before Congress, so that 
they are not stale, as Senator Sumner so eloquently stated in his 
report. 
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Now, I want to call the attention of the committee to the synopsis 
of these reports : 

There have been 69 reports in all, of which 38 have been made in 
the Senate and 31 in the House. Of these reports, 64 are favorable 
to the claims and 5 are adverse. Of the latter, 3 were before 1826, 
when, for the jfirst time, Congress had before it all of the evidence in 
regard to these claims, gathered from the correspondence and docu- 
ments in the State Department which led up to the treaty of 1800 ; 1 
was a voluntary adverse statement by 9 members of the Fiftieth 
Congress Appropriations Committee, to which the matter had never 
been referred except under an order of the House to place the claims 
on the general deficiencjr bill ; 1 was an adverse report of the Ap- 
propriations Committee of the Fifty-first Congress, accompanied By 
an able minority report by 6 members strongly in favor of the 
claims. All of the adverse reports were before the policy of Congress 
to pay these claims was finally established by the act of March 3, 
1891, and since that time there have been no adverse, or even minority, 
reports. 

Bills making appropriations to pay these claims have passed the 
Senate no fewer than 16 times, in the following years: 1835, 1846, 
1851, 1855, 1859, 1889, 1890, 1891, 1892, 1893, 1894, 1896, 1898, 1902, 
1905, and 1909, and of these 7 have passed the House, in the TEoUow- 
ing vears : 1846, 1855, 1891, 1896, 1899, 1902, and 1905. In addition 
to this, the act referring these claims to the Court of Claims was 
passed by both Houses and approved by the President in 1885. 

The bill of 1835 appropriating $5,000,000 (the first that passed the 
Senate and which was the occasion of the famous speech of Daniel 
Webster in favor of the claims) failed to pass the House for lack of 
time. 

The bill of 1846, which |)assed both Houses, carrying an appropria- 
tion of $5,000,000 to be divided pro rata among the claimants and 
payable in land scrip, was vetoed by President Polk, as he stated, 
on the ground of expediency. 

The bill of 1855, also appropriating $5,000,000, which passed both 
Houses, was vetoed by President Pierce. 

The bill of 1885, referring the whole subject to the Court of Claims 
for judicial findings as to facts and law, was signed by President 
Arthur. 

The first act making appropriations for French spoliations since 
the reference of the subject to the Court of Claims, was the general 
deficiency bill of 1891, which was signed by President Harrison, and 
which carried an appropriation for French spoliations of $1,304,095.37. 

In 1896 the general deficiency bill passed both Houses, carrying 
an appropriation for French spoliations of $1,027,315.29, but was 
vetoed by President Cleveland. 

The first omnibus claims bill was passed in 1899 and was approved 
by President McKinley, carrying an appropriation for French spolia- 
tions amounting to $1,055,473.(S. 

I am very glad indeed to be able to say that Mr. Henry, who him- 
self is here to-day, had a talk with President Cleveland, together with 
Mr. Sims, of Baltimore, about the time he made this veto, and I 
would like to have the committee ask Mr. Henry as to the nature 
of that conversation. Mr. Cleveland considered it one of the great 
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mistakes of his administration. I might say, in passing, that his 
veto had no bearing whatever upon the general discussion, but it was 
simply passed over to Congress, and there was no change of policy 
because of the veto. 

The second and third omnibus claims bills passed both Houses in 
1902 and 1905, respectively, and were both approved by President 
Eoosevelt, carrying appropriations for French spoliations of $798,- 
631.27 and $752,660.93, respectively. 

Now, I would like to turn to the action of the Court of Claims with 
reference to this subject. 

The Committee on Foreign Affairs of the Forty-eighth Congress 
(48th Cong., 1st sess., H. Eept. 1094) reported that, in the opinion of 
the committee, " the gravity of the case and the ends of justice alike 
demand a settlement of this vexed question where it can be dis- 
passionately heard and impartiall;^ considered." AVliereupon, by a 
vote of 181 to 71, in a Congress consisting of 167 Democrats and 153 
Republicans, on January 20, 1885, an act was passed referring these 
claims to the United States Court of Claims for examination as 
to not only the amount due, but also the " validity of said claims ac- 
cording to the rules of law, municipal and international, and the 
treaties of the United States applicable to the same, and shall re- 
port all such conclusions of fact and law as in their judgment may 
effect the liability of the United States therefor." The Attorney- 
General of the United States was also required to appear on behalf 
of the Government, and resist the claims by all proper legal defense. 

In March, 1886, the matter was elaborately argued before the 
court by counsel for claimants and the Government. Nearly three 
weeks were consumed in the presentation of the case in every possible 
view which the most laborious investigation could suggest. The 
court, after careful deliberation, on May 17, 1886, filed a unanimous 
opinion in favor of the claimants. (Gray v, U. S., schooner Sally^ 

21 C. Cls., p. 340). In the same year the Solicitor-General of the 
United States applied for a reargument of the question in all its 
bearings. Leave was granted. New counsel were retained by the 
Government, by whom the whole subject was again carefully in- 
vestigated. Two weeks were again consumed in argument and the 
court, after careful consideration, a second time filed a unanimous 
opinion in favor of the claimants. (Cushing v. U. S., schooner In- 
dustry^ 22 C. Cls., p. 1.) A number of individual cases then came up 
for trial, to which the Government presented substantially the same 
defenses. The questions were once more elaborately argued, and 
again the court, on November 14, 1887, rendered another unanimous 
opinion in favor of the claimants. (Hooper z\ U. S., schooner John^ 

22 C. Cls., p. 408.) 

There never has been a matter which has been submitted to more 
severe and critical judicial scrutiny, nor has there ever been one in 
which the contention of the claimants has been more clearly and tri- 
umphantly established. 

The Court of Claims having just decided the general question on 
its merits, then entered critically upon the examination of each par- 
ticular case submitted to it. In every case it has carefully inspected 
and weighed the documents produced in support of each claim. 
Many of these documents came from the executors or descendants of 
the original sufferers, who had preserved them through all the inter- 
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vening years; but these were not the only proof before the court. 
By a direct requirement of the above-mentioned act, special agents 
of the Government were sent abroad in search of evidence relating 
to these claims. This commission consisted of Hon. James O. Broad- 
head, of Missouri, and Sumerville P. Tuck, esq., of New York. 
Through the efforts of these gentlemen copies of many of the orig- 
inal documents have been obtained from the archives of France and 
the West Indies Islands, and have been used in the trial of the indi- 
vidual cases. 

No claim has been allowed by the court unless established by 
ample and conclusive evidence. Numerous cases have been rejected 
which, although meritorious, were not, in the view of the court, sus- 
tained by sufficient documentary proofs, and awards appear to have 
been made in none but the most clearly proven cases. (See 54th 
Cong., 1st sej-s., H. Rept. 1438.) 

The letter from the Court of Claims to Hon. B. H. Bunn, of North 
Carolina, chairman of the House Committee on Claims, dated Januarv 
12, 1894, and which is printed as Appendix A to Mr. Bunn's report 
(53d Cong., 2d sess., H. Rept. 1051) sets forth that the court has 
. decided several cases involving general principles which have very 
materially reduced the claims which it holds as valid against the 
United States ; for example — 

(1) It has held that those claims whose validity against France 
was based on the treaties of 1778 could be good against the United 
States only if the condemnation was prior to July 7, 1798 (the date 
of the abrogation of the treaties by Congress), and that after that 
date claims based only on the less liberal law of nations were valid 
against France, and hence binding now on the United States. 
(Hooper v. U. S., schooner John^ 22 C. Cls., p. 408.) 

(2) Again, the court has thrown out and declared as not valid the 
very large number of claims arising from seizures which took place 
between September 30, 1800, and July 31, 1801. the dates of the sign- 
ing and ratification of the convention. (Adams v, U. S., schooner 
JaTie, 23 C. Cls., p. 226.) 

A summarized digest of the opinions of the Court of Claims in 
thirty test cases is herewith submitted. (See Appendix B.) 

Altogether, as Mr. Bunn has pointed out (p. 140), the Court of 
Claims only allowed to claimants about 14 per cent of the total claims 
which it had disposed of at that time (1894), from which he esti- 
mated that the total favorable findings of the court would in the end 
amount to about $6,000,000. This estimate was made sixteen years 
ago, but it has proved remarkably accurate, for the total favorable 
findings from the beginning to the present have amounted to only a 
little more than $6,000,000, and it is understood that the subject is 
now almost disposed of, so far as favorable findings by the court are 
concerned. As was natural, the best cases of the claimants were the 
first ones tried, so that the percentage of favorable findings was 
greatest at the beginning, and has recently been growing smaller and 
smaller, so that at present only an occasional favorable one is re- 
ported amidst large numbers that are being reported negatively. 
When the favorable findings now before Congress are paid the re- 
quirement for future appropriation will be comparatively small. 

The care that has been devoted to the subject and the immense 
amount of labor involved can be appreciated when it is recalled that 
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it has been twenty-five years since the court began the consideration 
of these cases. - 

It is also of interest to note that the total amount of these claims is 
now practically certain not to exceed $6,500,000, if, indeed, it comes 
to that. 

In 1802 Mr. Giles reported on these memorials favorably, but 
while the Government had used the claims to relieve itself from past 
obligations and future liabilities as a nation, I might say that he 
calls attention to the fact that the income of the Government at that 
time or soon after the year 1800 from all sources was only $10,777,710, 
and half of that went to pay the interest on the public debt. These 
claims at that time were supposed to amount to about $20,000,000, so 
that it would be only natural that they would defer action for the 
time being. And then after that, of course, a new group of people 
came into the Congress, who were not familiar with it, and other 
contingencies arose which postponed action. 

This sum, then, viz, $6,500,000 represents the entire and only pay- 
ment by our Government for the contribution by France to the 
achievement of our independence — an undertaking which cost France 
$280,000,000 in money, besides her loss of blood on land and sea. 
(See -Sumner's Keport, S. Rep. 10, 49th Cong., 2d Sess.) In other 
words, the release of these claims to France as an offset to those made 
bv her against our Crovernment for our failure to keep the treaty of 
lt78, will cost this Government only a little more than $6,000,000 
when all the claimants, both individuals and companies, have been 
finally settled with, and toward this nearly $4,000,000 have already 
been paid. In view of the incalculable gain of the United States in 
these negotiations with France it seems possible to explain the pro- 
tracted delay in paying these just claims arising therefrom only on 
the ground of the fear that the amount involved was vastly greater 
than it has turned out to be. 

There will be found here the appropriation for French spoliations 
beginning with the act of March 3, 1891, and down to February 24, 
1905, being a total amount of $3,910,860.61. There remain to be 
paid favorable findings reported to Congress up to December 31, 
1909, an amount of $2,329,709.46. Of this, the findings in favor of 
12 insurance companies which have been omitted from the so-called 
"omnibus" claims bills, through fear of making them too large, 
amount to $1,458,738.73, and the findings in favor of individual 
owners, who carried no insurance, and of unincorporated under- 
writers amount to $870,970.73. 

The present omnibus claims bill now being prepared in the Senate 
will include $870,970.73 to pay these individual and unincorporated 
insurers. I also show here the findings in favor of the other 10 in- 
surance companies, amounting in all to $633,413.54. I might say 
that those gentlemen who were asked to join in this effort to present 
the matter before the House Claims Committee at this time were 
represented by the same people who were interested in individual 
claims working on the Senate end, so that at this time they preferred 
to take no action along with us. 

Under the act referring the French spoliation claims to the Court 
of Claims, that court is required to report to Congress each year the 
several cases as they are tried, the evident intent of Congress being 
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to recognize as valid the favorable findings of the court and to make 
appropriations therefor by installments. 

During the last fourteen years there has been no debate or dissent 
in the House in the acceptance of the Senate amendments for these 
claims, and the policy of Congress seems to have been well expressed 
by Mr. Mansur in his report to the Fifty-second Congress, after the 
first appropriation had been made for these claims, as follows : 

Congress having paid in the last session $1,300,000 in these claims it is evi- 
dent that in all equity and good conscience this class of claims is now no 
longer an open question, so far as payment is concerned, but now belongs to 
the domain of things res adjudicata. (52d Cong., 1st sess., H. Kept. 1901.) 

Now, I come to the branch of the subject in which we are particu- 
larly interested, the underwriters and insurance companies. 

The court has also reported claims in favor of underwriters and 
insurance companies, and since it has been argued that these are less 
meritorious, they will now be separately considered. 

Underwriting. — At that period much of the insuring was done by 
underwriters and not by insurance companies. The method was 
briefly this: A broker would write a policy, in which a named vessel 
was to be insured for a specific sum at a named rate and for a named 
^ oyage. Underneath this individuals would write their names, oppo- 
site which the portion of the sum insured taken by each would be 
subscribed ; each underwriter received his proportionate share of the 
premium paid and each paid the amount he subscribed in case of loss ; 
and all the rights of the insured were transferred in fact, or by 
operation of law, to these underwriters, whenever a loss was paid. 
(Hall and Long R. E. Co., 13 Wallace, 367; Gracie v. New York 
Insurance Company, 8 Johnson, 245; The Potomac, 105 U. S., 634; 
Randall v. Cochran, 1 Vesey, 98.) 

It is at least difficult, if not impossible, to find any reason why, if 
the owner who lost his uninsured ship can be compensated for that 
loss, his neighbor who guaranteed against loss and paid the loss is not 
also entitled to such compensation. 

The doctrine of subl:ogation that places the party who paid in the 
place of him to whom the payment was made is too familiar and too 
obviously founded on natural justice to demand argument in its 
support. 

But the right to be thus substituted is a contract right. In con- 
sideration of the insurance the insured agrees that the insurer shall 
have the premium paid and the right to any hope of recovery in case 
of loss. 

This hope of recovery — spes recuperandi — is a property right, no 
matter what form it may take, whether it may be what may be left 
of the vessel or any right of reclamation. It is a property right 
which, by contract, belongs to the insurer- 

In the language of Lord Cockburn : 

Whate^»e^ rights accrue to the owner * * * pass to the underwriter the 
moment lie satisfies the policy. . 

This doctrine is supported by numerous authorities of the highest character. 
(North of England Ins. Co. v, Armstrong, L. R., 5 Q. B., and cases supra.) 

Every underwriter, therefore, who paid a loss acquired this prop- 
erty right the instant the loss was paid, and from that moment he 
had a valid claim against France, precisely such a claim — a property 
right — as the owner of the vessel would have had if he had lost his 
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vessel without insurance. All of these claims — these property 
rights — of the underwriters were given up to France in considera- 
tion of the extinguishment of the claim of France against the United 
States, and thus the United States used this individual property for 
a public purpose ; and therefore the rights of these underwriters are 
in no way different from the rights of the uninsured owners — the 
one is no less an obligation binding on the United States than the 
other. In both cases the United States took property that belonged 
to the citizens and used it to pay their own indebtedness. 

Insurance confipanies, — ^The case is not different, but is precisely 
the same, where the insuring or underwriting was done by insurance 
companies. Whenever a loss was paid by an insurance company 
the property ri^ht above mentioned vested in that company, and 
these property rights were likewise used along with the others above 
mentioned for the some purpose, viz, the extinguishment of a national 
obligation. 

The Chairman. From your reading I judge that there are three 
classes of cases — first, the case of the private owner; second, that of 
the private underwriter for the benefit of the private owner and 
subject to the rights of the private owner; and third, those of the 
insurance companies. Have each of these different characters of 
claims been paid by the Government ? 

Mr. ScATTERGOOD. Ycs ; although the great bulk of the insurance 
cases have not yet been paid. 

The rights of insurers in the French spoliation cases have been 
fully considered m a test case in the Court of Claims (Holbrook v, 
U. S. schooner Delight^ 21 Ct. Cls., pp. 438-441) in which, following 
the decision of the chancery high court and that of Chancellor 
Kent as chief justice of New York, and a long line of decisions of 
the Supreme Court of the United States, the court unanimously 
reached the conclusion that insurers are entitled to recover the 
amount actually paid by them, the same being deducted from the 
amounts actually proven to have been lost by the owners through 
illegal seizure by the French. Judge Davis, in rendering the opin- 
ion of the court in this case. May 24, 1886, said : 

The only interest the (Tovernnieiit appears to have in a question of this kind 
is that there shall net he a double i)aynient or an overpayment on account 
of any one loss, so that in effect we have but to solve the rights of the owners 
and insurers as between themselves, which are determined by principles of 
insurance law already well settled by the courts. 

* * * The authorities are entirely united on this point, and there can be 
no doubt of the validity of claims made by insurers, wlio have paid loss by ille- 
gal capture, condemnation and confiscation of vessels included in the descrip- 
tion of the act of January 20, 1885. 

Now, how has Congress acted in these insurance cases? At first 
the subject appears to have been greatly misunderstood, and in some 
of the debates in Congress was largely misrepresented, it having 
been erroneously supposed (and this was one of the objections raised 
in President Cleveland's veto) that the insurers made large profits 
from the business in spite of the losses which they paid. Now I 
want to refer to the precedents for the payments to insurance 
companies. There are the strongest precedents in favor of the 
claims of insurance corporations in their French spoliation losses. 
These are to be found in the distribution of the amount recovered 
for the other spoliations, as already set forth, and which totalled 
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$28,225,034.68. Now, of the $4,000,000 recovered from Spain under 
the treaty of 1819 for French and Spanish spoliations, there was 
awarded to the 33 insurance companies $1,486,023.96. Of the 
$650,000 recovered from Denmark under the treaty of 1830 there was 
awarded to 41 insurance companies $201,921.17. . Of the $5,000,000 
recovered from France under the treaty of 1831 for spoliations since 
1801 there was awarded to 46 insurance companies for their proven 
claims $2,720,955.75, of which they were paid about 59 per cent, 
amounting to $1,615,352.52. And of the $1,925,034.68 recovered from 
the Two Sicilies under the treat v of 1832 there was awarded to 12 
insurance companies $310,114.97, so that the total amount paid to 
corporate insurers has been $3,613,412.62, just about one-third of the 
amount; and there was not a single case of distribution of those old 
spoliations, covering exactly the same period as these under consid- 
eration, in which insurers were interested, for the insurers did not 
participate in the distribution of awards on exactly the same' basis as 
the individual. It would be, as Mr. Mansur says — 

indefensible inconsistency to say that one company might be paid its losses for 
French spoliations when the property was carried into the ports of Spain, for 
example, and another company could not be paid for a precisely similar loss, 
because the property was carried into the ports of France; that the companies 
should be paid under the one treaty and not under the other — the losses being 
exactly similar. 

I now come to the example of discrimination in the recent omnibus 
claims bill of the Sixtieth Congress, which it is hardly worth while 
to enlarge upon in detail. The present situation can be illustrated ' 
by the following: Three vessels engaged in the foreign commerce of 
the United States and loaded with merchandise sailed from the port 
of New York destined to the same foreign port. One of these ves- 
sels carries its own risk, and takes out no insurance; the second car- 
ries policies upon the vessel and cargo, issued by individual under- 
writers; and the third vessel carries its risk on vessel and cargo by 
policies issued by an American insurance company. They are owned, 
vessel and cargo alike, by American citizens, and the two that carry 
insurance are msured by American citizens or American companies. 
All three of these vessels and cargoes are captured by French pri- 
vateers, sold, and the proceeds turned into the treasury of the French 
Government. The United States presents these claims to France and 
insists on payment. Subsequently, in a treaty with France, the 
United States bargains oflF these claims of its citizens for the national 
welfare, and Congress refers to the Court of Claims each of these 
three cases, to ascertain and pass upon the validity of the claims for 
damages as to each of these three vessels " according to the rules of 
law, municipal and international, and the treaties of the United States 
applicable to the same." The Court of Claims finds the United States 
liable as to each of the three vessels, and reports the amount justly 
due. The United States appropriates the money and pays the indi- 
vidual owners and the individual underwriters, but has not yet paid 
the companies. The question is. Can any just reason be given for 
such discrimination by the United States between its citizens? 

THE COMPANIES NOW PETITIONING CONGRESS FOR PAYMENT. 

The companies now petitioning Congress for the payment of their 
French spoliation claims are the two oldest fire and marine insurance 
companies in the United States, namely, the Insurance Company of 
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North America and the Insurance Company of the State of Penn- 
sylvania. They were both incorporated in 1794 and have done a 
continuous and honorable business ever since, and are among the 
time-honored institutions of our country, having agents all over the 
United States. These two companies are the only early companies 
which have survived to the present. There were ten other companies 
before 1800 which have had French spoliation claims of this class 
proved by the Court of Claims, but they all failed or ceased to do 
business, and their claims are now being pressed by receivers or 
trustees on behalf of the heirs of the stockholders. One of these was 
in Massachusetts, two in Rhode Island, one in Connecticut, three in 
New York, two in Maryland, and one in Virginia. 

TOTAL AMOUNT OF ALL INSURANCE COMPANY FINDINGS. 

The total amount of all the insurance companies' proved claims 
still unpaid is about $1,450,000. The payment of these, together with 
the remaining individual claims, amounting to about $850,000, will 
nearly clean up the whole subject of French spoliation claims, which 
has been worrying Congress for more than a century. The great 
bulk of all the cases, both individual and corporation, hav^e already 
been passed upon by the Court of Claims, and there are only com- 
paratively few more that are likely to be reported favorably, so that 

the finding of these claims is almost at an end. 

« 

ANSWER TO THE OBJECTION THAT THE " COMPANIES WERE IN THE BUSI- 
NESS AND TOOK THE RISK." 

It has been objected that the premium received covered the risk of 
the insurance companies and is all that they are entitled to. Is this 
true ? Under a policy of insurance the underwriter is entitled to two 
things : 

First. The premium. 

Second. To be subrogated to all the rights of the insured in the 
event of loss — that is, to all salvages. 

He is entitled to both of these, and to one as much as the other. 
When he pays the loss, by the law of the land he instantly steps into 
the shoes of the insured. This is and always has been the law, both 
in England and the United States. Hence the underwriters who paid 
the losses in the case of the French spoliations are entitled, legally 
and justly, to all salvages that the owners would have been entitled to 
prior to the subrogation of their interest to the insurers. 

As for the companies being in the insurance business, of course they 
were, and so also were the individuals (that is, unincorporated under- 
writers) to an even greater extent than the companies. If Congress 
has consistently voted to pay the individual underwriters, why then 
should objection be made to paying the companies for doing identically 
the same business? 

The fact that both the companies and the individuals continued this 
business at all was due solely to the solemn promise of the Govern- 
ment to see to it that the merchants of the United States should be 
protected from foreign aggression. It was onlj^ by this promise that 
vessels could be induced, during the period of the war between Eng- 
land and France, to venture on the high seas at all, or underwriters 
be found to insure them on their voyages. The interruptions of our 
foreign commerce would have so seriously cut off the revenues of the 
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Government that the administration faced a crisis. It was at this 
time, in 1793, that Thomas Jefferson, Secretary of State, at the in- 
stance of President Washington, wrote to the merchants of the United 
States as follows: 

I have it in charge from the President to assure the merchants of the United 
States concerned in foreign commerce or navigation that due attention will be 
paid to any injuries they may suffer on the high seas or in foreign countries 
contrary to the law of nations or to existing treaties, and that on the forward- 
ing higher of well-authenicated evidences of the same proper proceedings will be 
adopted for their relief. (Mr. Jefferson, Secretary of State to Aug. 31, 1793, 
4 Jeff. Works, p. SI.) 

President Washington's message of December 5, 1793, contained 
the same assurances that " due measures would be taken to obtain re- 
dress of the past and more effectual provisions against the future." 
(Vol. 4, Annals of Congress, p. 15.) 

It was thus because of this double assurance from the Government 
itself that the companies continued to do this business, which resulted 
in such terrible losses from capture by the French. That the Gov- 
ernment should now repudiate this assurance seems hardly credible. 

THESE CLAIMS NOT " ASSIGNED " OR " BOUGHT-UP " CLAIMS. 

In these French spoliation cases of the insurance companies, the 
losses had been paid and the rights of the insurance companies had 
accrued prior to the treaty of 1800, so that it was their rights and 
their property and not that of the original owners that the Govern- 
ment was then so earnestly and persistently endeavoring to secure 
and collect from the French Government and which the United States 
by that treaty surrendered to France. At that time the original 
owners had no claim or right whatever in these cases, for the losses 
had been paid by the insurance companies and they were the owners 
and holders of the claims. These claims have never been assigned nor 
have they been bought up or speculated in. They are the identical 
claims owned by the identical companies which sustained the original 
losses prior to 1800. 

ANSWER TO THE OBJECTION THAT THE RATES OP PREMIUM WERE HIGH. 

Objection has been made that high rates of premium were charged. 
In some instances this was true, but the companies did not charge 
any higher rates than the individual underwriters. The cost of all 
insurance in those days was high and varied with the circumstances 
under which the risk was taken. Many of the ships that were cap- 
tured were on voyages to China and the Far East of twelve to eight- 
een months' duration and a high premium was charged for so long 
a voyage. Again, the rate to some of the West India Islands was 
always high, as in fact still prevails to-day in the case of Haiti, 
because its coast has never been as fully charted or the reefs platted 
as carefully as other places, so that the risk is correspondingly in- 
creased. The rates also varied greatly from day to day, due to the 
changes of supply and demand, condition of the ships insured, re- 
ports of pirates, privateers, etc. There were also no light-houses and 
only poor charts. The ships were small wooden sailing vessels — 
usually about 100 tons. The risk of navigation was, thererore, much 
greater than it is to-day. In fact many of the risks could not now 
be insured at all. The average rate for both companies and private 
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underwriters was about 15 per cent, which was not high under the 
conditions of navigation in those days. 

DENIAL or THE STATEMENT THAT THE INSURANCE COMPANIES MADE 
LARGE PROFITS FROM SO-CALLED " WAR PREMIUMS." 

It is an historical fact that can be verified by anyone who investi- 
gates the matter that the insurance companies which did business to 
any extent during the period of the French spoliations have, with 
only two exceptions of any importance, failed or ceased business in 
consequence or the losses they had to pay on account of these spolia- 
tions, and that their claims must now be prosecuted by receivers and 
trustees appointed by the courts of equity for the benefit of the 
descendants of those who were at the time stockholders in them. 

The two exceptions referred to, viz, the Insurance Company of 
North America and the Insurance Company of the State of Penn- 
sylvania, also had very heavy losses and only bridged over on the 
closest of margins. As a matter of fact, so unprofitable was this busi- 
ness that it would have been impossible for the merchants to have 
placed any insurance at all had it not been for the assurance of the 
United States Government, as already stated, that its citizens would 
be protected in the matter of these claims against France. Even when 
Congress shall pay the claims that have already been passed upon 
favorably by the Court of Claims, it will far from compensate the 
companies for their terrible losses from capture by the French. So 
many classes of claims have been thrown out by the court, and so 
small a percentage has been favorably reported, that the companies 
will recover only about 25 to 30 per cent of all their losses, to say 
nothing on interest lost, so that in the final result vast loss will 
appear. 

Furthermore, the policies issued were in no sense " war policies," 
nor were " war premiums " charged. On the contrary, the policies 
were the ordinary marine j)olicy of that time, carrying broadly all 
the risks of the sea, including seizure (which, of course, would be 
unlawful), pirates, etc., and the premium was a single straight 
premium. No risk of war or of lawful seizure (as war prize) was as- 
sumed, as is evidenced by the fact that a warranty clause was almost 
invariably added, guaranteeing that the property insured was Ameri- 
can and the ship American. This was because of the United States 
Government's assurance of protection to American rights of com- 
merce (not contraband of war) against unlawful seizure. If, on the 
other hand, a war had existed, all our ships would have been lawful 
prizes for the enemy, the American warranty clause would have been 
meaningless, and the risk would have been without hope of salvage 
through the intervention of our Government; in other words, a real 
war risk. Such war conditions, however, did not exist, and no such 
risk was assumed by any insurers. With all the vast array of proof 
before the Court of Claims, there is nothing to indicate that a single 
dollar of " war premiums " was ever charged or paid, or that a single 
policy of insurance based on " war premiums " was ever issued. On 
the contrary, many of the policies expressly stipulated, " Unless the 
United States shall be at war." In this respect these policies differed 
from those issued against confederate cruisers during the civil war, 
or in time of war generally (when, of course, there exists no chance 
of salvage). In such cases, to cover this additional risk, a special 
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indorsement is made on the policy, or a special policy is issued, and a 
second premium is charged. 

I want to apologize for anything in this that is not in legal form, 
because not being a lawyer I had to do it the best I could. We have 
no lawyer in the case. We are simply presenting this ourselves, and 
doing the best we can in our presentation to you. 

Mr. Hawley. What is that volume that you have just been reading 
from? 

Mr. ScAiTERGOOD. That is the preparation of my own notes. If 
you are willing to have it printed, it is in shape to print. I think 
that the reports of Charles Sumner and Mr. Mansur should be 
printed, and the leading cases of the Court of Claims. 

The Chairman. Very well, those three. 

Mr. ScATTERGOOD. I would Say that these tables are absolutely up 
to date. 

Mr. Millinqton. You are president of what insurance company? 

Mr. ScATTERGooD. The Insurance Company of the State of Penn- 
sylvania, one of the companies that is mentioned in the bill. 

Mr. MiLLiNGTON. You are not affiliated with the other insurance 
companies — I believe the Insurance Company of Xorth America has 
been referred to here. 

Mr. ScATTERGOOD. In no way. Mine is a separate company. I 
may say that these two companies are almost alongside of each other 
in Philadelphia, and they have been jointly interested in the proving 
of the claims and have gone hand in hand in this whole thing. 

Mr. MiLLiNGTON. How long have you been president? 

Mr. ScATTERGooD. A little more than two years. 

Mr. MiLLiNGTON. Until that time had your attention been called 
particularly to these claims ? 

Mr. ScATTERGOOD. I kuew nothing about them whatever. Since 
I became president I jumped into the subject, and I have done all I 
could to secure attention to them since that time. 

Mr. MiLLiNGTON. Have you seen the original entries on jour 
books; have you the books in your possession? 

Mr. ScATTERGOOD. They are filed with the Court of Claims as 
original documents. 

Mr. MiLLiNGTON. Have you examined them ? 

Mr. Henry. We have filed those. 

Mr. MiLLiNGTON. But of your own knowledge, you have not ex- 
amined them? 

Mr. ScATTERGOOD. No ; I have never seen them; they are on file 
with the Court of Claims. 

Mr. MiLLiNGTON. Have you examined the history of the company 
from the time that it was organized in 1794 down to the present 
time; is it the same company? 

Mr. ScATTERGOOD. Absolutely; it is the identical company, and I 
have here the original minute book if you care to see it. 

Mr. MiLLiNGTON. Has the capital stock been changed ? 

Mr. ScATTERGOOD. The capital stock originally was $200,000, and 
is still that amount. The company was affected by the panic of 
1843, and had its capital stock changed. New capital was called for 
from the'stockholders in the way of assessments, or something of that 
kind. But it is the same identical company ; no change whatever. 

36668—10 2 
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INTBODUCTION. 

The French spoliation claims form one of the oldest and most discussed sub- 
jects that has ever been before Congress. As we shall point out, they have 
engaged the attention of committees of both Senate and House ever since 1802, 
and yet the policy of Congress to pay these claims was not established until 
1891. For the last fifteen years the subject has not been before the Claims 
Committee of the House, which has proper jurisdiction over it, because these 
claims have been put in the various '' omnibus claims bills " as Senate amend- 
ments and have been accepted by the War Claims Committee conferees and 
then passed without dissent or debate by the House. 

In the present instance the bill before the committee (H. R. 22534) includes 
certain French spoliation claims upon which the Senate committee has post- 
pcmed action on account of the practical necessity of keeping down the total 
amounts of the omnibus bills. Realizing the uncertainty arising from loading 
such bills to death, and believing in addition that it is timely to present the 
subject of French spoliations afresh to the House for the benefit of the many 
Members who have had no opportunity to acquaint themselves with it, we now 
come before you, begging the relief which we feel is justly due. 

If it were not that the French spoliation claims have not been before this 
committee for fifteen years I should hesitate to attempt to contribute anything 
to the admirable and exhaustive reports which former members of this com- 
mittee have made on the subject As it is, I shall respectfully refer to your 
consideration the leading reports of both House and Senate committee, and the 
important opinions of the Court of Claims, which I herewith submit as appen- 
dixes to what 1 shall say in a brief review of the subject. 

APPENDIXES. 

(A) List of reports of committee and congressional action. 

(B) Analysis of opinions of the Court of Claims. 

(C) Index of findings of the Court of Claims included in this bill. 

(D) Sumner's report, Senate 306, Forty-eighth Congress, first session. 
(B) Mansur's report. House 558, Fifty-first Congress, first session. 

(F) Bunn's report, House 1051, Fifty-third Congress, second session. 

(G) Court of Claims: Gray v. United States (schooner Sally, 21 C. Cls., 
340), Holbrook v. United States (schooner Delight, 21 C. Cls., 434), Gushing 
V. tFnited States (schooner Industry, 22 C. Cls., 1), Hooper v. United States 
(schooner John, 22 C. Cls., 408). 

HISTORY. 

Treaties of The French spoliation claims are the price, and the only price, 
17 7 8 with that has ever been paid to France for her aid to us in achieving 
France. ^^^j. independeuce. 

At the darkest period in the Revolution, when Washington 
wrote to Congress from Valley Forge that, " Unless some great 
capital change takes place, the army must be inevitably reduced 
to one or the other of three things — starve, dissolve, or disperse," 
there came the good news from France that Benjamin Franklin 
and his colleagues had at last succeeded in negotiating with 
France the treaties of commerce and alliance of February 6, 
1778, under the terms of which she bound herself to " guarantee 
to the United States their liberty, sovereignty, and independ- 
ence — ^absolute and unlimited." 

Notwithstanding the fact that the treaty of alliance was in 
some respects in direct antagonism to the plan of treaty which 
had been advised by Congress (see Secret Journals of Congress, 
vol. 2, pp. 6-25), yet both treaties were eagerly ratified by 
unanimous vote. In their desperate straits our forefathers 
gladly assumed obligations imposed by these treaties which in 
after years proved embarrassing. These treaties formed in fact 
a military and political alliance with France, and in return 
for the guarantee of their sovereignty and independence by 
France the colonies conceded exclusively to France certain 
special port privileges (whether in peace or in war), guaranteed 
to her forever the ownership of her possessions in America, both 
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present and to be acquired, and agreed to furnish certain aid 
and assistance wlienever those possessions were assailed by the 
enemies of France. This alliance was, beyond all comparison, the 
most important diplomatic event of the American Revolution. 
It was the first treaty of the new nation, and it was the only 
treaty of alliance ever negotiated by this country. As says Hon. 
John W. Foster in his "A Century of American Diplomacy," 
page 31: 

" Its subsequent history and early abrogation or repudia- 
tion have made of it a red beacon of warning against similar 
conventions in the future. We shall see that In the peace nego- 
tiations with England its spirit had to be violated, and that in 
the administrations of Washington and the elder Adams it 
brought us to the verge of another war with Great Britain, which 
we only escaped by denying its binding obligations in a manner 
little creditable to our international reputation." 

How France kept her part of the bargain is a matter of history. 
She furnished 20,000 troops, a navy of 36 war vessels, and ex- 
pended $280,000,000 in our behalf. (See Sumner's report, 48th 
Cong., 1st sess. ; S. Rept. 306, p. 11.) Through her aid our inde- 
pendence was hastened, if indeed it was not made possible. 

History was made rapidly for the young Republic. Under the 
strong Federal administration public confidence was begot; the 
national credit was wonderfully strengthened by the admirable 
financial system devised by Hamilton, and foreign commerce 
assumed a marvelous expansion ; exports were rapidly increased ; 
shipbuilding was greatly enlarged, and American vessels were 
seen in every port of Europe, West Indies, and the Far East. 
Our foreign relations, under the care of Thomas Jefferson, first 
Secretary of State, assumed the greatest importance, and foreign 
ministers were appointed to London, Paris, The Hague, Lisbon, 
and Madrid in 1791. The arrival of these ministers at their 
posts found all Europe on the verge of a general European war, 
brought on by the French Revolution, and which disturbed the 
world for the next twenty years. 

England was in the vanguard, and concluded treaties with her European 
allies, with the avowed purpose of starving out their common ^^^ ? ©^Sl 
enemy — France. It was stipulated that all the ports should be ships! ^ "^^ 
shut against French ships and that no provisions should be ex- 
ported to France. Neutral ships were seized and the rights of 
neutral commerce were entirely disregarded. In this the United 
States was the great sufferer, and her ships were illegally seized 
by the war vessels and privateers of England, France, Holland, 
Denmark, Naples, and Spain. 

A strict fulfillment of our treaty obligations would have thrown 
the United States into this war as an ally of France, and Jeffer- 
son and the other leaders of the Anti- Federalists (who were al- 
ways the so-called French party in our early American politics) 
leaned strongly to the belief that such a course would prove 
necessary. The sympathies of the American people were strongly 
in favor of our old ally. The first impulse of the nation was well 
expressed by Gouvemeur Morris, our minister at Paris, who argued 
for the faithful compliance of the treaty with France, however 
onerous its terms. " The honesrt nation," he said, " is one which, 
like the honest man, 

* Hatb to its plighted faith and vow forever firmly stood, 
And tho' It promise to Its loss, yet makes that promise good.' " 

(See American State Papers, vol. 1, p. 347.) 
But there had been developing, chiefly among the business in- 
terests which had grown quite important, a strong feeling that the 
future welfare of the nation lay in a policy of trade development 
and friendly relations with England, the greatest manufacturing 
and commercial nation of the world. This feeling was strength- 
ened by the excesses of the French Revolutionists, the execution 
of the King (who had been our best friend in the war of Inde- 
pendence), and the uncertain character of the new French Gov- 
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emment. Excitement ran very high, and the country was divided 
between the partisans of France and those who believed that we 
should remain neutral. Washington himself wrote that there was 
*' an English party and a French party, but no American party." 

In order to get the opinions of his Cabinet on the situation 
President Washington submitted to the members certain questions 
and asked for their written replies. (Washington Works, vol. 10, 
pp. 337 and 533; Jefferson Works, vol. 9, p. 142.) The first two 
were unanimously answered in the affirmative — that a proclama- 
tion for the purpose of preventing citizens of the United States 
from interfering in the war between France ^.ud Great Britain 
should issue, and that Genet, the new French minister, should be 
received ; but by a compromise the term " neutrality *' was omitted 
from the text of the proclamation. (Jefferson Works, vol. 3, p. 
391.) 

On the other questions differences arose between Hamilton and 
Jefferson, which led to the series of articles in the press by Hamil- 
ton and Madison under the assumed names of " Pacificus " and 
" Helvidius." 
I t^^ T^^' ^*^^ arrival of the French minister, Genet, at Charleston and 
iBtep, isenet. j^j^ triumphant journey to Philadelphia brought matters quickly 
to an issue, as he not only began to arouse the friends of France 
from one end of the country to the other, but also to equip from 
our ports privateers — sending them out with commissions which 
he had brought from France for the purpose, as if the United 
States had declared itself the ally of France against England. 
Neutrality xhe President's famous proclamation was issued on April 22, 
proclamation. -i'jq^_^i^q y^ry day the news of Genet's arrival at Charleston was 
published in Philadelphia. In it he declared that the United 
States " will pursue a conduct friendly and impartial to the bellig- 
erent powers; * * * that American citizens engaged in con- 
traband trade will not be protected by the Goverament ; * * * 
and the United States would prosecute all persons who violated 
the laws of nations." 

The proclamation met with strong disapproval from a large 
party in the United States. Madison declared " The proclamation 
was in truth a most unfortunate error. * * * it will be a 
millstone which would sink any other character" (than Washing- 
ton). (Madison Works, vol. 1, p. 584.) 

Jefferson expressed his disgust at the proclamation (Writings 
of Jefferson, vol. 4, p. 259), but, as Foster says: " It is due to him 
to say that in his oflacial relation he sustained the principle as a 
correct policy of government, and his State Papers on the subject 
are clear and forcible statements of the attitude of the adminis- 
tration." 

Canning, the British statesman, gave the following testimony to 
the action of the President, in Parliament in 1823 : " If I wished 
for a guide in a system of neutrality, I should take that laid down 
by America in the days of the presidency of Washington and the 
secretaryship of Jefferson." 

" The policy of the United States in 1793," says the late W. E. 
Hall, one of the most eminent of British publicists, " constitutes 
an epoch in the development of the usages of neutrality. There 
can be no doubt that it was intended and believed to give effect 
to the obligations then incumbent on neutrals. But it repre- 
sented by far the most advanced existing opinions as to what 
those obligations were; in some points it even went further than 
authoritative custom has up to the present day advanced. In the 
main, however, it is identical with the standard of conduct which 
is now adopted by the community of nations." (Quoted by Moore, 
"American Diplomacy." ) 

History has shown that the ijeutrality proclamation of Presi- 
dent Washington, to again quote Foster, "was a most wise and 
necessary act, * * * one of the most important in the history 
of the country, as it was the inauguration of a principle of inter- 
national law and governmental practice which has won for us the 
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respect of the world and contributed very materially to our 
national prosperity." 

The growing commerce of the United States, as stated, suffered ♦he^'lfn^^ed 
from both the English and the French, but especially from France, states, 
who was driven to a frenzy by the failure of her crops that year 
and by the effort of the allied nations to starve her out. Her 
feelings against us were greatly aroused when, instead of friend- 
ship and alliance, she met our proclamation of neutrality, which 
she considered to be a failure not only of that proper sympathy 
which was due from us, but even the solemn pledges by those 
early treaties which helped to secure our independence. 

For the first seizures by the French an apology by the French ^^^S|^ ^*^^ 
Government addressed to our minister at Paris gave as an ex- ^rea Dy France, 
cuse that American sailors, speaking the same language as the 
English, were easily confused with them, and consequently wrong- 
ful capture had taken place. (Fr. Spol. Doc. 102, 19th Congress, 
1st sess., p. 70; 1826.) Shortly after this, however, the national 
convention, under date of May 9, 1793 (and before the news of the 
proclamation of neutrality had reached France), formally author- 
ized ships of war and privateers to seize merchant vessels loaded 
with provisions, being neutral property bound for an enemy's port 
or having on board merchandise belonging to an enemy. (Ameri- 
can State Papers, vol. 1, p. 350.) Upon the complaint of our 
minister, American vessels were exempted for a short time from 
this decree, but after some vacillation it was finally applied to 
ours as well as other neutral ships. It was not disguised in the 
decree itself that it was a violation of the rights of neutrals, but 
the necessity of the case was pleaded, and indemnity was prom- 
ised to neutrals who might suffer by its operation. Thus early 
were the spoliations recognized by France as in violation of neu- 
tral rights, and especially of the provision of the treaties of 1778 
providing for the sound American doctrine of " Free ships make 
free goods." In addition to the operation of this decree, an 
embargo was laid ui)on vessels in the port of Bordeaux which 
occasioned much loss to American citizens. Minister Morris was 
promised daily that the embargo would be lifted and indemnifica- 
tion granted for the losses, but the embargo was not lifted for 
many months and the claims remained as further grievance. 
(See American State Papers, vol. 1, pp. 401-405, and 689.) 

"As the intelligence of these spoliations reached the United - Assurances 
States," says Sumner (p. 7), "our whole commerce was fluttered. unitS Stat^ 
Merchants hesitated to expose ships and cargoes to such cruel Goyemment. 
hazards. It was necessary that something should be done to 
enlist agahi their activity. At this stage the National Govern- 
ment came forward voluntarily with assurance of protection and 
redress. This was in a circular letter dated 27th of August, 1793, 
when Jefferson, the Secretary of State, in the name of the 
President, used the following language: 

* I have it in charge from the President to assure the merchants 
of the United States concerned in foreign commerce or navigation 
that due attention will be paid to any injuries they may suffer 
on the high seas or in foreign countries contrary to the law of 
nations and existing treaties, and that on their forwarding 
hither well-authenticated evidence of the same proper proceedings 
will be adopted for their relief.' (Fr. Spol. Ex. Doc. 102, p. 217.) 

This circular was adopted by President Washington in his 
message of December 5, 1793, where he speaks as follows: 
* The vexations and spoliations understood to have been com- 
mitted on our vessels and commerce by the cruisers and the officers 
of some of the belligerent powers appeared to require attention. 
The proof of these, however, not having been brought forward, 
the description of citizens supposed to have suffered were notifled 
that on forwarding them to the E3xecutive, due measures would 
be taken to obtain the redress of the past and some effectual 
provision against the future.' (Fr. Spol. Ex. Doc. 102, p. 253.) 
Here then was a double promise from the National Government, 
under the influence of which our merchants continued their com- 
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merce and ventured once more upon the ocean. Their Goyemment 
had tempted them, and on the occurrence of 'injuries on the 
high seas" these good citizens, according to instructions, made 
haste to lodge with the Department of State the " well-authenti- 
cated evidence of the same." Their grandchildren and great 
grandchildren are waiting even now the promised redress." Thus, 
at the very beginning these spoliations were recognized as illegal 
by both Governments. 
iTflSf tf***!' In the midst of these trying times it was the known wish of 
17M. President Washington not only to recover for the suffering citizens 

indemnities from both France and England for the illegal seizures, 
but also to maintain friendly relations with both nations. Our 
relations with England had long been unsatisfactory, as many of 
the provisions of the treaty of peace of 1783 had not been carried 
out. The arbitrary and unfriendly conduct of Great Britain had 
created in this country the most intense bitterness of feeling. To 
avoid further estrangement, Washington deemed it of vital impor- 
tance to negotiate a new treaty with Great Britain, and for this 
purpose Chief Justice John Jay was sent to England in April, 1794. 
Jay's nomination was warmly opposed in the Senate and was 
publicly denounced as unwise. It was predicted that his mission 
would fail and end in humiliation. After six months of negotia- 
tion, the famous Jay treaty was signed on November 19, 1794, 
.and was finally proclaimed in February, 1796. It was far from 
satisfactory, was a keen disappointment, and was greatly criticised 
at the time. We secured none of the points contended for, except 
the evacuation of the Northwest posts which had been held by 
the British since the war. "The ratification of the treaty," as 
says John Quincy Adams, " brought on the severest trial which 
the character of Washington and the fortunes of our country have 
ever passed through. No period of the war of Independence, no 
other emergency of our history since its close, not even the ordeal 
of establishing the Constitution ♦ * ♦ has convulsed to its 
inmost fibers the political associations of the North American 
people with such excruciating agonies as the cocsumniation and 
the fulfillment of this great national composition of the conflicting 
rights, interests, and pretensions of this country and Great Brit- 
ain." The treaty was finally ratified in the Senate on party lines, 
the Vice-President casting the last vote to make the necessary 
two-thirds required by the Constitution. 

The country was intensely aroused ; the partisans of France and 
the enemies of England swept the land with an overwhelming 
sentiment against the treaty. Jay was burned in effigy ; Hamilton 
was stoned when he attempted to defend the treaty; party spirit 
never ran so high. As says Foster : " Nothing but the imperturb- 
able temper of Washington and the hold which he had upon the 
affections and confidence of the American people kept us from 
internal strife or war with England." 

In spite of all this opposition, the Jay treaty had some excellent 
provisions. It relieved the most pressing matters in dispute; 
contained, as Jay himself said, the most favorable terms that 
England could possibly have been induced to yield at that time, 
and probably prevented war between the two countries. It em- 
phasized the rights of neutrals and established reciprocal condi- 
tions of trade. It also provided for the settlement of mutual 
claims by arbitration, as a result of which the Alnerican mer- 
chants and shipowners received as indemnity for the damages 
from the illegal seizures by Great Britain, $11,650,000. (Moore's 
International Arbitration, vol. 1, p. 344.) 

As noted by Judge Davis in the opinion of the Court of Claims, 

"These claims were for spoliations committed by England to 

starve the French, as the claims now before us are for spoliations 

committed by France to feed her people." 

Precedent for In passing, it is of interest to note that the United States paid 

Genera award, ^t this time $143,428.11, being findings of the same commission, 

to the subjects of Great Britain for the depredations of the 
French privateers fitted out by Genet and which sailed from our 
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neutral ports. Our assuming of this obligation of strict responsi- 
bility under the neutrality proclamation and also neutrality act 
of June 5, 1794, became the standard of international law. The 
amount was small, but its payment established the principle, and 
like the seed in the good ground, it brought forth an hundredfold. 
It was because of tiiis principle which we had strictly observed 
under the Jay treaty, that we secured from Great Britain under 
the Geneya award the sum of $15,500,000 for the Alabama depre- 
dations und^ the treaty of 1871. 

The Jay treaty saved us from war with England only to make Difficulties 
even more dangerous complications with our old ally, France. ^^^ France. 
Matters had not been progressing well between the United States 
and France. Minister Genet's recall had to be asked for on ac- 
count of his indiscreet diplomacy, and Morris had been replaced 
at Paris by Monroe, who was an ardent admirer of the French 
Republic. The proclamation of neutrality had been an indication 
to France that we could not be her ally, and it left her rulers in 
an angry mood. The illegal seizures had begun even before that, 
and were now taking place under the full authority of the 
Directory. When the Jay treaty, which not only provided for our 
neutrality but also gave to England practically the identical port 
privileges which we had previously exclusively granted to France 
under the old treaties of 1778, was announced in Paris, the Di- 
rectory was greatly inflamed and lodged with Mr. Monroe, our 
minister, a long series of complaints against the Government of 
the United States (American State Papers, vol. 1, pp. 732-733), 
and followed this up with another sweeping decree, under date 
of July 2, 1796, that the French Republic would "treat neutral 
vessels in the same manner as they sliall suffer the English to 
treat them." (American State Papers, vol. 1, p. 577.) The 
French were particularly irritated that the United States should 
have been willing to establish amicable relations with their old 
enemies. The French complaints of violation of our old treaties, 
on the one hand, were so pressing, and the illegal seizures of our 
commerce, on the other, were so numerous and damaging, that 
President Washington felt constrained to recall Monroe, who 
from the beginning had been too much an admirer of Republican 
France, and sent in his place as minister to Paris Charles Cotes- 
worth Pinckney, with special instructions to insist upon the ad- m inister 
judgment of the claims. (American State Papers, vol. 1, p. 742.) Pinckney not 
The French Directory refused to receive him; treated him with j^rfg 
indignity, and finally ordered him to leave the country. (Amer- 
ican State Papers, vol. 2, p. 710. ) Further obnoxious decrees were 
issued directed against neutral shipping; especially one requiring 
all vessels to be equipped with a " rOle d' equipage," or crew list, 
which had not been required either under the treaties with the 
United States or by the law of nations, and as no American ships 
were equipped with this paper at the first, it resulted in a great 
number of illegal seizures and much loss. (See American State 
Papers, vol. 2, p. 131.) 

Nothing illustrates the strained relations between the two 
countries at this time better than the speech of President Barras, 
of the Directory, when Monroe took his official leave on December 
30, 1796, '* By presenting this day to the Executive Directory 
your letters of recall you offer a very strange spectacle to Europe. 
France, rich in her freedom, surrounded by the train of her vic- 
tories, and strong in the .esteem of her allies, will not stoop to 
calculate the consequences of the condescension of the American 
Government to its ancient tyrants. The French Republic ex- 
pects, however, that the successors of Columbus, Raleigh, and 
Penn, always proud of their liberty, will never forget that they 
owe it to France. They will weigh in their wisdom the mag- 
nanimous friendship of the French people with the crafty caresses 
of perfidious men who meditate to bring them again under their 
former yoke. Assure the good people of America, Mr. Minister, 
that, like them, we adore liberty; that they will always possess 
our esteem and find in the French people that republican gener- 
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ositj' which knows how to grant peace as well as to cause its 
sovereignty to be respected." (American State Papers, vol. 1, 
I). 747.) 
Washington's It was while matters were in this condition that Washington 
farewell ad- retired from the Presidency and made his famous farewell ad- 
ress. dress, which so strongly advocated a continuance of the policy of 

neutrality and freedom from new " entangling alliances," which 
he had so successfully maintained in the trying situations of his 
administration. The Federalist candidate, John. Adams, suc- 
ceeded Washington in 1797 and was equally anxious to avoid war. 
Nevertheless, he was greatly stirred by the words of President 
Barras, and said in a special message to Congress, *' With this 
conduct of the French Government it will be proper to take into 
view the public audience given to the late minister of the United 
States on his taking leave of the Executive Directory. The speech 
of the President discloses sentiments more alarming than the re- 
fusal of the minister, because more dangerous to our independence 
and union, and at the same time studiously marked with indigni- 
ties toward the Government of the United States. It evinces a 
disposition to separate the people of the United States from the 
Government ; to persuade them that they have different affections, 
principles, and interests from those of their fellow citizens whom 
they themselves have chosen to manage their common concerns, 
and thus to produce divisions fatal to our peace. Such attempts 
ought to be repelled with a decision which shall convince France 
and the world that we are not a degraded people humiliated under 
a colonial spirit of fear and sense of inferiority, fitted to be the 
miserable instruments of foreign influence, and regardless of 
national honor, character, and interest. * * * While we are 
endeavoring to adjust all of our differences with France by 
amicable negotiations, the progress of the war in Europe, the 
depredations on our commerce, the personal injuries to our citi- 
zens, and general complication of aft'airs, render it my indis- 
pensible duty to recommend to j^our consideration effectual meas- 
ures of defense." (Annals 5th Cong., p. 55.) 
Pinckney Earnestlj" desiring to avoid war, be nominated to go to Paris 
commission to-.m! tre.;t with the French (Government a special conimission con 
"Jl'^^^Y. ^z.^Histin^' of Pinckney, John Marshall, and Elbridge Gerry. (Anier- 
episode. * ican State Pai)er^', vol. 2, p. 10.) Their instructions from Secre- 

tary of State Pickering are si«et forth in American State Papers, 
vol. 2, p. 158. Among other matters, they were to secure an ad- 
justment of the claims for spoliations of citizens of the United 
States — by this time amounting to many millions of dollars — and 
to preserve peace. The conmiissioners arrived in Paris October 
4, 1797. They found the French Republic in no mood of justice. 
Bonaparte was triumi>hant in Italy, and Talleyrand was at the 
head of all the foreign relations of France. Although accorded 
an unofficial interview soon after their arrival by Talleyrand, they 
were refused recognition by the Directory and failed to receive 
the respect due them as envoys from an independent nation. 
Their negotiations with Talleyrand and the Government were in- 
direct and clandestine, through the medium of three emissaries 
of the Directory, who have gone down in history as Messrs. 
"X. Y. Z." It was represented that France was offended at 
President Adams' message to Congress ; that an explanation would 
be expected; that to settle the differei^ces, a loan from the United 
States of 32,000,000 Dutch florins would be necessary; and fur- 
ther, as a balm for the wounded feelings of the Directory, a 
" douceur " of $300,000 was demanded. This, however, was to 
come from our envoys. Upon their protesting against such sug- 
gestions and desire to discuss the real questions at issue. Monsieur 
X said, " (icntlemen, you do not si)eak to the point ; it is money, 
it is expected you will offer money, a great deal of money." It 
further developed that not all the Directory were disposed to 
recei^ e this " douceur." Merlin, for instance, was paid from an- 
other quarter; namely, the owners of the privateers that had been 
preying on our commerce. Our envoys indignantly refused to 
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negotiate on the basis suggested and, in the few opportunities that 
were presented, brought forward the claims for indemnities for 
our citizens, only to be met at every turn by Talleyrand with the 
counterclaims of France, as a nation, against the United States 
for the violation of the old treaties. Nothing definite w^as arrived 
at and after endeavoring for six months to gain proper recogni- 
tion, two of our ministers returned to America, while Gerry (more 
acceptable as a Republican to the Republicans of France, 
remained a few weeks longer. 

Upon the return of the envoys without satisfaction for the 
claims, and ui)on the publication of the '* X, Y, Z, dispatches," 
the whole country was aroused from end to end. The famous 
utterance attributed to Pinckney, " Millions for defense, but not 
one cent for tribute," seemed to voice the public sentiment. Party 
differences were forgotten, and all prepared themselves to resent 
the insult to the nation. President Adams said to Congress, " I 
will never send another minister to France without assurances 
that he will be received, respected, and honored as the representa- 
tive of a great, free, powerful, and independent nation." (Ameri- 
can State Papers, vol. 1, p. 186.) 

Congress, in extraordinary session, took steps to put the country Preparations 
on a war footing. Washington was recalled from Mount Vernon ppance*^ ^**^ 
and made the Commander in Chief of the Army; the Navy De- 
partment had just been established, and the construction begun 
of the famous frigates, the United States, Constitution, and Con- 
stellation, which so distinguished themselves in later years. The 
claims for French spoliations were never absent from the mind. 
By various acts, authority was given to vessels to resist search 
or seizure by French armed vessels; to public vessels of the 
United States to capture armed French vessels engaged in com- 
mitting depredations on our commerce; commercial intercourse 
the United States ; " by act of July 7, 1798, the treaties with France 
" shall clearly disavow and shall be found to refrain from aggres- 
sion, depredations, and hostilities, by them encouraged and main- 
tained against the vessels and other property of the citizens of 
the United^ States ; " by act of July 7, 1798, the treaties with France 
were declared to be no longer obligatory on the United States, 
and this statute was introduced by a preamble asserting that 
" the just claims of the United States for reparation of injuries 
had been refused, and their attenii)ts to negotiate an amicablQ 
adjustment of the complaints between the two nations had been 
repelled with indignity." 

In all this preparation, however, it is important to note that War never 
Congress, which alone has the power under the Constitution to "®ciarea. 
declare war, never made such declr.ration. nor was such a decla- 
ration ever made on the part of France. The French Government, 
in fact, in the face of her European troubles, had every reason to 
avoid a war with us, and as soon as it found that the United 
States was seriously preparing itself for war, Talleyrand sent 
assurances to our minister at The Hague that " whatever pleni- 
potentiary the Government of the United States might send to 
France in order to terminate the existing differences between the 
two countries, he would be undoubtedly received with the respect 
due to the representative of a free, independent, and powerful 
nation." (American State Papers, vol. 2, p. 241.) 

Seizing this suggestion, embodying, as it did, his very words to Ellsworth 
Congress, President Adams> in the interest of peace, appointed conamisBion, 
Chief Justice Ellsworth, Patrick Henry, and William Van Murray, 
of New York, as a new commission to negotiate with France. 
Patrick Henry declined to serve, and Governor Davie, of North 
Carolina, was substituted in his place. In view of the strong 
sentiment for war, this action occasioned much surprise and was 
condemned by most of the members of the President's party. 
The Cabinet did not approve, and " the act caused a breach in the 
Federalist party, which constantly widened till the close of the 
administration, when it went out of power forever." (Foster.) 
The President took the full responsibility, and, writing in 1809, he 
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said, '' It was the most disinterested, the most determined, pru- 
dent, and successful act of my whole life." 

AmHM^'^ cm ^^^ instructions to the commissioners, written by Secretary of 

^S, ■ Stater Pickering under the direct supervision of President Adams, 

are found in American State Papers, volume 2, page 906. They 
were instructed to attempt " as an indispensable condition of the 
treaty " a stipulation to make our citizens " full compensation for 
all losses and damage which they shall have sustained by 
reason of irregular or illegal capture or condemnation of their 
vessels and other property under color of authority of commis- 
sions from the French Republic or its agents ; " tb refuse a con- 
tinuance of the obnoxious guaranty; to refuse any aid or loan; 
and to make no provisions contrary to the Jay treaty. 
Counter- xhe American envoys wished, first, to settle the claims for 

Biwu^* *^ indemnities for her citizens, but were met inmiediately by the 
national counterclaims of France under the old treaties. France 
would not admit that the old treaties of 1778 had been abrogated, 
even though Congress had so declared them by the act of July 
7, 1798, as this would have required the consent of both parties to 
these compacts. She would not even admit that the treaties would 
have lost their force in case of war, and both sides denied that 
the then hostilities constituted war. (19th Cong., 1st sess., S. Doc. 
102, p. 616. Also Wharton's International Law, vol. 2, p. 43.) 

At every turn the American envoys were hampered by the 
counter claims of France, and the French commissioners would 
not agree to the adjustment of the one without the other. France 
had no private claims for her citizens, as America had studiously 
forborne to touch the merchantmen of France, and her claims 
were exclusively national under the old treaties of commerce and 
alliance of 1778. They were for the loss of her colonies — guar- 
anteed to her forever by the United States — for the exclusion of 
her prizes from the Western Hemisphere contrary to said treaties ; 
for the admission of the ships of her enemies to our ports under 
the Jay treaty, and for vast attendant losses. If the claims of 
the private citizens of the United States were large, the claims of 
France as a nation were larger and more impossible of computa- 
tion. When our envoys pressed the one, the French commis- 
sioners pressed the other. France had recognized the justice of 
our claims and on this occasion conceded it, as she distinctly 
offered to have their amount ascertained by a commission and 
assumed by our Government as an advance to France, and then 
to liquidate them by a fair offset of her national claims against 
the United States, but this our envoys declined. 

Realizing at last that they would have to abandon their instruc- 
tions and admit the validity of the old treaties, or at least recog- 
nize their embarrassing provisions as live issues, the American 
ministers took the extraordinary responsibility of proposing to 
extinguish the treaties, and the claims of France under them, 
by a definite sum, and offered 8,000,000 francs, or $1,600,000 for 
the relinquishment of the guarantee and for the abandonment of 
the right of shelter. Although France was in great need of 
money, this offer was refused. The French continued to insist 
that a stipulation of indemnities involved an admission of the 
force of the treaties, and repeated deadlocks ensued. (Doc. 102, 
p. 635. ) 
Convention Finally, on September 30, 1800, after six months of negotiations, 

80 18(8) ^^^ convention was signed. (Stat. L., vol. 8, p. 178.) The first 
' * article provided that friendship should be restored. The second 

Famous sec- article read as follows : " The ministers plenipotentiary of the two 

end article. parties not being able to agree at present respecting the treaty 
of alliance of February 6, 1778, the treaty of amity and commerce 
of the same date, and the convention of the 14th of November, 
1788, nor upon the indemnities mutually due or claimed, the 
parties will negotiate further on these subjects at a convenient 
time ; and until they may have agreed upon these points the said 
treaties and convention shall have no operation, and the rela- 
tions of the two countries shall be regulated as follows." 
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The third, fourth, and fifth articles required the mutual restora- 
tion of national vessels which had been captured, and of all 
captured property not already condemned, and all debts due from 
France to American citizens — chiefly for supplies and proyisions 
furnished the French Government 

This famous second article, noting the disagreement between 
the two nations regarding the claims for indemnities and the old 
treaties, simply postponed the questions at issue. The- first con- 
sul ratified the convention amid great rejoicing in France at the 
restoration of fri«idly relations between the two Republics. 

In the United States, however, there was great disappointment 
that the mutual claims had been postponed and not settled. As 
says Sumner : '* The postponement of a controversy is not a settle- 
ment, and here was nothing but postponement; leaving the old 
cloud still hanging over the country ready to burst at the demand 
of England or of France. It was important that the early treaties 
with their entangling engagements should cease, even as a subject 
of future negotiation. In this spirit the Senate of the United 
States, when the convention was submitted for ratification, ex- 
punged the second article, providing that 'the parties will nego- 
tiate further on these subjects' and limited the convention to 
eight years. On the 8th of February, 1801, President Adams, by 
proclamation countersigned by John Marshall, the Secretary of 
State, published the convention as duly ratified ' saving and ex- 
cepting the second article,' which was declared to be expunged and 
of no force or validity." 

The Senate took this method of precluding any attempt to Expunging 
revive the trea.ties with their embarrassing provisions, at the ticle^^Sy Sm 
same time hoping to revive the claims at some favorable oppor- senate and 
tunity in the future. Upon the exchange of ratifications at Paris, Napoleon. 
July 31, 1801, Napoleon, as first consul of the French Grovem- 
ment, agreed to these amendments by the Senate, striking out the 
second article and limiting the time to eight years, with the im- 
portant proviso which he added to the convention " that hy this 
retrenchment the two States renotmce the respective pretensions 
which are the object of the said article." Such were the im- 
portant words of the final settlement. Claims and counterclaims 
were thus not merely suspended ; they were formally abandoned — 
the one offsetting the other. The convention, so amended, was 
again submitted to the Senate and ratified by a vote of 22 to 4, 
and on December 21, 1801, it was promulgated by the President. 

As says Judge Davis, in the opinion of the Court of Claims 
(Ct. of CI., vol. 21, p. 387) : " So died the treaties of 1778, with 
all the obligations which they imposed, and with them passed 
from the field of international contention the claims of American 
citizens for French spoliations." 

Thus private property was taken for a public use, and thus ?*S^^'2Sl 
these claimants have an unanswerable demand against the United puWlcuBe? 
States under the Constitution, which declares "private property 
shall not be taken for public use without Just compensation." 

" Like the Jay treaty with England," says Foster, " this treaty 
also was a disappointment to the country, but it delivered us from 
the dangers of war and settled our long, vexatious, and somewhat 
unseemly controversy with our old ally and friend. One of its 
effects upon a large body of American citizens was the sacrifice 
of what are known as the ' Spoliation claims ' in exchange for 
the release from the treaty of alliance. After a hundred years of 
persistent appeals to Congress, the grandchildren of these honest 
and long-suffering claimants are only Just, at the close of a cen- 
tury, receiving their Just dues." 

The final opinion of the Court of Claims uses these words ., ^P^f^^l. ^ 
(Gray v. U. S. Sch. Sally, 21 C. of Cl., p. 393) : cialnS? 

"It seems to us that this 'bargain' (apnin using Madison's 
word), by which the present peace and quiet of the United States, 
as well as their future prosperity and greatness were largely se- 
cured, and which was brought about by the sacrifice of the interest 
of individual citizens, falls within the intent and meaning of the 
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CJonstitution which prohibits the taking of private property for 
public use without just compensation." 

The following is the form in which the court renders judgment 
in cases established according to the rules of evidence, as will 
appear by reference to the reports made by it to Congress : 

" CONCLUSIONS OF LAW. 

" The court decides as conclusions of law that said seizure and 
condemnation were illegal, and the owners and insurers had valid 
claims of indemnity therefor upon the French Government, prior 
to the ratification of the convention between the United States 
and the French Republic concluded September 30, 1800 ; that said 
claim was relinquished to France by the Government of the 
United States by said treaty in part consideration of the relin- 
quishment of certain national claims of France against the United 
States; and that the claimant is entitled to the following sum 
from the United States." 

Contempora- xhe contemporaneous opinions of leading statesmen confirm this 
'^^adlson.^'^^' ^'i^^- ^^^' Madison, Secretary of State under Jefferson in 1804, 
instructed Mr. Pinckney, minister to Spain, that " the claims from 
which France was released were admitted by France, and the 
release was for a valuable consideration in a correspondent release 
of the United States from certain claims on them. The claims 
we make on Spain were never admitted by France, nor made on 
France by the United States. They made, therefore, no part of 
the bargain with her and could not be included in the release." 

Pickering. Mr. Pickering, Secretary of State under the first two Presidents, 
and who, above all others, was familiar with the situation and 
with the rights of the parties, said that we bartered " the just 
claims of our merchants" to obtain a relinquishment of the 
French demand, and that " it would seem that the merchants have 
an equitable claim for indemnity from the United States. * * * 
The relinquishment by our Government having been made in con- 
sideration that the French Government relinquish its demands for 
a renewal of the old trea.ties, then it seems clear that, as our 
Government applied the merchants' property to pay off those old 
treaties, the sum so applied should be reimbursed." (See Mr. 
Clayton's speech, 1846, Quoted Wharton's International Law, 
vol. 2, p. 726.) 

John Mar- Chief Justice Marshall also held the same view, saying to Mr. 
shall. Preston that, " having been connected with the events of the 

period and conversant with the circumstances under which the 
claims arose," he was, from his own knowledge, " satisfied that 
there was the strongest obligation on the Government to compen- 
sate the sufferers by French six)liatious." (Mr. Everett's state- 
ment, 25th Cong., 2d sess., H. Rept. 445, p. 128.) 

Henry Clay, in 1826 Mr. Clay, in response to a resolution of the Senate, 
transmitted to Congress for the first time all the documents in 
the State Department, relating to the French spoliation claims, 
now known as Document 102 (19th Cong., 1st sess.), and makes 
use of the following language : 

" When that convention was laid bef(U-e the Senate, it gave 
its consent and advice that it should be ratified, provided that 
the second article be expunged, and that the following article be 
added or inserted : * It is agreed that the present convention shall 
be in force for the term of eight years from the time of the ex- 
change of the ratifications:' and it was accordingly so ratified 
by the President of the United States, on the 18th day of Febru- 
ary, 1801 ; on the 31st of July, of the >'anie year, it was ratified 
by Bonaparte, First Consul of the French Republic, who incor- 
porated in the instrument of *his ratification the following clause, 
as a part of it : ' The Government of the United States having 
added to its ratification that the convention should be in force 
for the space of eight years, and having omitted the second article, 
the Government of the French Republic consents to accept, ratify, 
and confirm the above convention, with the addition importing 
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that the convention shall be in force for the space of eight years, 
and with the retrenchment of the second article: Provided, That, 
by this retrenchment, the two States renounce the respective pre- 
tensions which are the object of said article/ 

" The French ratification, being thus conditional, was neverthe- 
less exchanged against that of the United States, at Paris, on the 
same 31st of July. The President of the United States, consider- 
ing it necessary again to submit the convention, in this state, to 
the Senate, on the 19th day of December, 1801, it was resolved by 
the Senate that they considered the said convention as fully 
ratified, and returned it to the President for the usual promulga- 
tion. It was accordingly promulgated, and thereafter regarded as 
a valid and binding compact. The two contracting parties thus 
agreed, by the retrenchment of the second article, mutually to 
renoimce the respective pretensions which were the oBject of 
that article. The pretensions of the United States, to which 
allusion is thus made, arose out of the siwliations, under color 
of French authority, in contravention to law and existing treaties. 
Those of France sprung from the treaty alliance of the 6th Febru- 
ary, 1778, the treaty of amity and commerce of the same date, 
and the convention of the 14th of November, 1788. 

" Whatever obligations or indemnities from those sources either 
party had a right to demand were respectively waived and 
abandoned, and the consideration which induced one party to 
renounce his pretensions was that of the renunciation by the other 
party of his pretensions. What was the value of the obligations 
and indemnities so reciprocally renounced can only be matter of 
speculation. The amount of the indemnities due to citizens of 
the United States was very large, and on the other hand the 
obligation was great (to specify no other French pretensions) 
under which the United States were placed in the eleventh article 
of the treaty of allituice of 6th of February, 1778, by which they 
were bound forever to guarantee from that time the then posses- 
sions of the crown of France in America, as well as those which 
it might acquire by the future treaty of peace with Great Britain ; 
all these possessions having been, it is believed, conquered at or 
not long after the exchange of the ratifications of the convention 
of September, 1800, by the arms of Great Britain, from France. 

" The fifth article of the amendments to the Constitution pro- 
vides : ' Nor shall private property be taken for public use without 
just compensation.' If the indemnities to which citizens of the 
United States were entitled for French spoliations prior to the 
30th September, 1800, have been appropriated to absolve the 
United States from the fulfillment of an obligation which they 
had contracted, or for the payment of indemnities which they 
were bound to make to France, the Senate is most competent to 
determine how far such an appropriation is a public use of private 
property within the spirit of the Constitution, and whether 
equitable considerations do not require some compensation to be 
made to the claimants." 

The Emperor Napoleon, at St. Helena, in dictating for his Napoleon 
history of the events of his reign, said: "The suppression of this Bonaparte, 
article (second article of the convention of 18(X)) at once put an 
end to the privileges which France had possessed by the treaty of 
1778, and annulled the just claims which America might have 
made for injuries done in time of peace." This was exactly what 
the first consul had proposed to himself in fixing these two points 
as equiponderating each other. The words which follow are 
memorable. He adds : " Without this it would have been impos- 
sible to satisfy the merchants of the United States and to banish 
from their memory the losses they had suffered." (See Gour- 
gaud's Memoirs of Napoleon, vol. 2, p. 129.) 

In the exhaustive reports of Charles Sumner (48th Cong., 1st Later Amer- 
sess., S. Kept. 306) and of Mr. Mansur, former member of the ^^^^'^ ®***®®°*®"' 
House Claims Committee (51st Cong., 1st sess., H. Rept. 558), are 
to be found the names of many other American and French con- 
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temporaries whose testimony is the same, and which it is not 
necessary here to repeat 

Besides Marshall, Madison, Pickering, and Clay, the validity 
of the claims has been recognized by John Quincy Adams, Clinton, 
Holmes, Edward Livingston, Edward Everett, Daniel Webster, 
Cushing, Rufus Choate, and Charles Sumner, and in our own 
times by Presidents Harrison, McKinley, and Roosevelt; by 
Senators Hoar, Hale, Lodge, Higgins, Teller, Warren, and by many 
others of the most distinguished statesmen known to American 
history. 

Among the opponents have been Forsythe, Calhoun, Polk, Pierce, 
Silas Wright, Benton, and Cleveland. As says Judge Davis, " the 
vast weight of authority in the political division of the Govern- 
ment has been strenuous in favor of the contention made by the 
claimants.*' 

SPOLIATIONS AFTER 1801. 

Spoliations As the spoliations which occurred after 1801 have sometimes 

after 1801. \)een confused with those which we have already considered, it 

may be well to recount briefly what took place after 1801, and 

thus make complete the history of all the spoliations of this 

period. ♦ 

Great Brit- Reference has already been made to the early spoliations of 

*"• Great Britain upon our neutral commerce, and that settlement 

for same took place under the provisions of the Jay treaty by 
which the citizens of the United States recovered the sum of 
$11,650,000. 

The European war was resumed after a short interval, fol- 
following the peace of Amiens in 1802, and in the bitter struggle 
that lasted until the fall of the French Empire, the beligerent 
powers (in spite of their treaties) renewed their aggressions on 
neutral commerce. 

The illegal seizures of Great Britain at this period, and the 

impressment of American seamen, finally led to the War of 1812. 

FrajQce, un- France, under the conquering Napoleon, issued the famous de- 

1881. crees of Berlin, November 21, 1806, and Milan, December 17, 1807, 

under which, together with other less important decrees, many 
neutral vessels were seized and condemned. The United States, 
as in the spoliations prior to 1801, was the great sufferer, and the 
losses to merchants again ran into the millions. After long years 
of strenuous negotiations these spoliations of the French after 
1801 were finally acknowledged, and under the treaty with France 
of July 4, 1831, France agreed to pay 25,000,000 francs in full 
settlement of the claims of American citizens for indemnity, 
while the United States agreed to pay to France 1,500,000 francs 
to satisfy certain claims of the French. This sum of 25,000,000 
francs, or $5,000,000 was distributed pro rata among the claim- 
ants — citizens of the United States, who proved their losses before 
the commission — the total recovery being only 59 per cent of the 
amounts proved. (See Senate Ex. Doc. 74, 49th Cong., 1st sess., 
pp. 41 and 153.) 

Besides the French and English spoliations, American commerce 
suffered severely during these years at the hands of other powers, 
generally allies of France, and acting under the influence of 
Napoleon. These powers were Spain, Denmark, Naples, and 
Holland. 
Spain un- The Spanish claims included many illegal seizures by the 

1819. French, both before and after 1801, that were carried into Span- 

ish ports and for which the United States held Spain responsible. 
Recovery was made for these losses at the time of the settlement 
of the Florida purchase under the treaty of February 22, 1819, 
when the sum of $4,(X)0,(X)0 was deducted from the purchase price 
of Florida in the payment to Spain, and this sum was distributed 
among the citizens of the United States who proved their claims 
before a commission established for the purpose. The United 
States borrowed the money at the time in order to make these 
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payments. (See Senate Ex. Doc. 74, 49th Cong., Ist sess., pp. 25 
and 187.) 

The claims for spoliations against Denmark were finally settled Denmark, 
under a treaty with that country, dated March 28, 1830, under the 
terms of which Denmark renounced the claims of its subjects 
against the United States, and agreed to pay an indemnity of 
$670,564.78 for claims of the citizens of the United States for 
spoliations. This sum was divided among the citizens who proved 
their claims before a commission appointed for the purpose. 
(S^&d MSS. in State Dep't.) 

The claims for spoliations upon Naples were finally adjusted Naples, 
under the terms of a treaty with the two Sicilies, dated October 
14, 1832, and amounted to 2,115,000 Neopolitan ducats, or $1,925,- 
034.68. (See MSS. in State Dep't.) 

The claims against Holland " were most of them subsequently, Holland, 
in conformity with the suggestion of the Dutch Government, pre- 
sented for payment by France under the treaty of 1831, and were 
allowed and paid." (See American State Papers, vol. 5, pp. 
598-629; Treaties and Conventions (1889), p. 1311.) 

One other class of claims remains to be considered, namely, those ^ggj* *2»d2 
settled under the Louisiana purchase convention with France of |^^of ^gQ^^; 
April 30, 1803. The claims presented by the Ellsworth commission 
ill 1800 had been of two classes: First, the claims for indemnity 
for illegal captures and confiscation which were the subject of the 
second article, and which were surrendered by the United States 
when the convention was ratified with the condition imposed by 
Napoleon that " the two States renounce the respective pretensions 
which are the subject of said article; " and secondly, for demands 
liquidated in the shape of contracts, awards and judgments, and 
" vessels captured but not yet definitively condemned ; " in other 
words, debts, for which prompt settlement was provided under the 
third and fourth articles of the convention of September 30, 1800. 
Article 4 states definitely, " but this shall not extend to indemni- 
ties claimed on account of captures or confiscations." It was this 
second class of claims, chiefiy debts due from France to American 
citizens for supplies and provisions purchased by the French Gov- 
ernment, and for ships ** captured but not yet definitively con- 
demned," e. g., those in the Bordeaux embargo, that were settled 
by the convention of 1803, when the United States assumed them 
to the extent of 20,000,000 francs, or $4,000,000 as part of the price 
paid for Louisiana. This sum was distributed to the citizens of 
the United States who proved their claims before a commission 
appointed for. the purpose. ( See Senate Ex. Doc. 74, 49th Cong., 
1st sess., pp. 8 and 135.) 

The total amount recovered for spoliations upon our commerce Total 
during the European war, through the energetic diplomacy of our amoui^ re- 
State Department, may be summarized as follows : ( See Treaties gpoiSiSong. ^ ' 
and Conventions, 48th Cong., 2d sess.. Senate Ex. Doc. 47.) 

From Great Britain under Jay treaty of 1794 $11, 650, 000. 00 

From France under treaty of September 30, 1800. 
(Release from the treaties of 1778.) 

From France under treaties of September 30, 1800 
(arts. 3 and 4), and of April 30, 1903 (Louisi- 
ana purchase) 4, 000, 000. 00 

From Spain under treaty of February 22, 1819 

(Florida purchase) 5,000,000.00 

From Denmark under treaty of March 28, 1830— 650, 000. 00 

From France under treaty of July 4, 1831 (and 
Holland) (spoliations after 1801) 5,000.000.00 

From Two Sfcilies under treaty of October 14, 
1832 (Naples) 1, 925, 034. 68 

Total 28, 225, 034. 68 

All of the money thus received was distributed among the Distribntion 
actual original losers, or their heirs, assignees, etc., without de- ^ti^Si*'*^*"* 
lay, but the spoliations by the French prior to 1801, which formed ^^^"^^' 
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the largest class of all, and which were more sacredly linked with 

the fundamental obligations and principles of our country, were 

not redeemed for nearly one hundred years, and all are not yet 

paid. 

Advantages it would be a task beyond the possible to reckon in money the 

1800^'^to^ the advantages to the United States as a result of these old French 

United States spoliation claims. Beginning with the invaluable aid rendered 

Incalcolahle. to us by France in the revolution, we should have to add the 

great boon of peace, and preventing of wars with either England 

or France, or both, during the troublesome times following the 

French revolution ; and more than all, the priceless advantage of 

the foundation of the Government which we now enjoy, based on 

that " freedom from entangling alliances " that has become the 

national heirloom of our country, and which first was realized 

when these claims were used as a purchase price for release from 

the only treaty of alliance this country ever made. 

Objections. What have been the objections raised to these claims? 

1. That they are old and stale. 

2. That the amount involved was unknown, but variously esti- 
mated at enormous amounts, even up to $30,000,000 or $40,000,000. 

3. That .the financial condition of the country would not admit 
of their payment. 

4. That at the time they arose there was between the United 
States and France a state of war and that these claims were, 
therefore, not recoverable against France. 

5. That they were embraced in the Louisiana convention of 1803. 

6. That they were embraced in the convention of 1831 with 
France. 

7. That Congress annulled the French treaties and that thus the 
claims are affected. 

8. That they never were recoverable against France, and hence 
were desperate. 

Thus, as Senator Hoar said, " It is evident that very serious 
and grave issues of both fact and law have been raised." 

These various objections, based as they have been shown to be 
upon incorrect premises or conclusions or mere expediency, have 
been so ably and so fully answered, not only in the famous reports 
of Senator Sumner and Mr. Mansur, to which reference has been 
made, but also in the opinions of Judge Davis, voicing the unan- 
imous judgment of the Court of Claims, twice repeated, that all 
opposition to these just claims has at last been hushed, and Con- 
gress without dissent or debate for the past fourteen years has ac- 
cepted as final such claims as have been passed favorably by the 
Court of Claims, excepting alone the postponed action on some of 
the insurance company cases which now are being pressed before 
this committee. 

A brief review of the replies to the objections may be of interest. 
** Jii 1 « 8 e d The chief objection has been that a state of war existed and 
'""" that these were war claims. The distinction of having originated 

this contention as a defense against these claims rests with GesQ. 
John A. Dix in 1846. As Mr. Mansur says in his able letter to 
Mr. Bunn, chairman of the House Claims Committee, in 1894, 
" It is strange that all of the statesmen and diplomats engaged 
in the negotiations and final settlement of the treaty of September 
30, 1800, which put an end to the claim of this country upon 
France for these spoliations, have avowed and declared in their 
various statements that a state of war did not exist. It is a fact 
that not one of the statesmen or diplomats engaged in the negotia- 
tions that led up to and were consummated in the treaty of Sep- 
tember 30, 1800, ever declared that war existed, whether In 
America or France." (See H. Rept. 1051, 53d Cong., 2d sess., 
p. 70.) It may further be noted that not one of the seizures made 
by France was ever alleged to be on the ground that the United 
States were enemies of France and that the property was 
"enemy's" property. On the contrary, up to the very last con- 
demnation made, the French charged and alleged that our vessels, 
being neutrals, were as such violating some belligerent right of 
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Frauce prescribed by her mniiicipal regulations. '* Some decrees 
of condemnation made as late as September, 1800, are based on 
alleged violation of American neutrality. This fact, of itself, 
absolutely refutes the proposition maintained at one time by 
some of the opponents of these claims that they are invalid as 
being war claims. Your committee, however, regards this con- 
tention as being so entirely overthrown, that it is deemed wholly 
unnecessary to go into the argument.** (Mr. Bunn, H. Rept. 1051, 
53d Cong., 2d sess., p. 12; also 51st Cong., 1st sess., H. Rept. 558, 
p. 52.) 

The question of " war " was settled by the Supreme Court, Bas 
V. Tingey (4 Dallas, 37) and Talbot v. Seeman (1 Or., 1) ; in the 
first of which cases each of the four Justices rendered separate 
opinions; and in the last Chief Justice John Marshall rendered 
the opinion; and all of the justices described the condition of 
affairs as a " limited " or " partial " war, as distinguished from a 
" general ** or " public '* war. On this whole questfon see Whar- 
ton's volume 2, pages 718-721 ; volume 3, pages 234-238 ; Court of 
Claims Report, volume 21, pages 367-375 ; volume 22, pages 11-17, 
32-^5, 427-429; Sumner's Report, Forty-eighth Congress, first se- 
sion, Senate Report 306, pages 22-24; Mansur's Report, Fifty- 
first Congress, first session. House Report 558, pages 24-30, 56-59, 
and many other reports of Congress. 

As to the objection based on a mistaken confusion of these Confusion 
claims with those settled under the treaties of 180.S and 1831 ^i.\^ claima 
with France, the first being for debts, etc., prior to 1800, and the treat i e s of 
latter for spoliations after 1801 as already set forth, see the clear 1803 and 1881. 
exposition in Sumner's Report, pages 24-26; and Court of Claims, 
volume 21, pages 393-398, 403-404. 

The objection arising from the act of July 7, 1798, annulling Annulling of 
the treaties of 1778, is answered not only by the fact that it re- ^e oW treaties 
quires either war or the action of both parties to end such an 7^ rfos? 
obligation, but also by the fact that the American ministers and 
the Senate were forced to recognize these treaties as live subjects 
of negotiation in 1800. Even assuming that the treaties were not 
any longer obligatory after July 7, 1798, France and the United 
States were still liable for the nonperformance of obligations 
thereunder up to that time; and, even if they were annulled, the 
claims of each under them could still form the occurrence for 
a mutual release. Furthermore, these spoliations were in viola- 
tion not only of the treaties, but also of international law, and 
consequently — even granting the annulling of the treaties on July 
7, 1798 — the United States still had valid claims against France 
after that time under the law of nations, and so the Court of 
Claims has ruled (see Hooper v. U. S., C. of Cls., vol. 22, p. 408), 
limiting the liability of the United States to claimants, however, 
to those claims only after July 7, 1798, as would have been valid 
against France under the law of nations. (See also Sumner's 
Report., p. 26.) 

The objection that the claims against France were desperate. Claims 
because Frauce never would have paid them, is best answered by against France 
Mr. Sumner (p. 29) when he said : " No just claim by the Ameri- atl®^ ^lesper- 
cnn Government can be desperate," and further by the fact that 
France herself, in 1831, for spoliations after 1801, as well as all 
the other powers which had committed these spoliations upon 
our neutral commerce, did pay and there is no reason to suppose 
it would have been otherwise with the French spoliations prior 
to 1801 if they had not been otherwise negotiated. 

These claims are old, but they are not stale. As says Mr. Claim* 
Brumm, chairman of the House Claims Committee, in 1896. " their ^r«^Jj^ stateS 
age Is due to the failure of the Government to pay them. To qi^ Y}ut not 
defeat them on the ground of their age would be to allow the stale. 
Government to take advantage of its own wrong by availing itself 
of Its own procrastination in meeting Its responsibilities. To shift 
this ^'>lay to the shoulders of the claimants would be manifestly 
imjust and wrong." (54th Cong., 1st sess.. H. Rept. 1438, p. 3.) 
On this subject Charles Sumner said: "It is true that these 

3600^—10 ?, 
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claims are the most ancient of any now pending and that they 
date from the very origin of our existence as a nation. * * ♦ 
If these claims, after uninterrupted sleep throughout the long 
intervening period, were now for the first time revived, they 
miglit be obnoxious to this imputation, but as from the beginning 
of the century they have occupied the attention of Congress and 
been sustained by speeches, reports, and votes, it is impossible 
to say that they have been allowed to sleep." 
ciJjTSnti^to Inimediately after the ratification of the convention of 1800, 
Congress. memorials by those who had suffered from the spoliations by the 

French poured in upon Congress. These memorials came from 
Maine, New Hampshire, Massachusetts, Connecticut, New York, 
Pennsylvania, Maryland, Virginia, North Carolina, and ^outh 
Carolina. They were referred to the House committee, of which 
Mr. Giles, of Virginia, was chairman, and the unanimous report 
of this committee in 1802 (less than six months after the final 
ratification of the convention of 1800) was as follows: 
mssU)ntLl Ve- " ^*^^* provision ought to be made by law to indemnify the 
port, 1802, fa- citizens of the United States who,' in carrying on a lawful trade 
▼orable. to foreign ports, suffered loss by seizure of their property made 

by unauthorized French cruisers or by any French cruisers with- 
out sufficient cause, in violation of the rights of American com- 
merce, during the late war between Great Britain and the 
French Republic, and whose claims against the said Republic 
were renounced by the United States by their acceptance of the 
ratification of the treaty lately made with France." 
greslSonal V^e- ^^ ^^"^ another committee, of which Mr. Marion, of South 
port, 1807, fa- Carolina, was chairman, reported as follows: 
vorable. ** From a mature consideration of the subject and from the best 

judgment your committee have been able to form of the case, they 
are of the opinion that this Government, by expunging the second 
article of our convention with France, of the 30th of September, 
1800, became bound to indemnify the memorialists for their just 
claims which they otherwise would rightfully have had on the 
Government of France for the spoliations committed on their 
commerce by the illegal capture made by the cruisers and other 
armed vessels of that power, in violation of the law of nations 
and in breach of treaties then existing between the two nations, 
which claims they were, by the ratification of the said article of 
convention, forever barred from preferring to the Government 
of France for compensation." 

In referring to these earliest reports, Charles Sumner said : 
" Claims thus authoritatively stated at that early day could not 
be overcome with sleep." 
tures** ^^^^^ The legislatures of the thirteen original States have all at 
various times passed resolutions addressed to the Senators and 
Representatives, requesting favorable action in behalf of the 
French spoliation claims, and similar action has been taken by 
many of the other States whither the heirs of .the original 
sufferers had moved. 

Memorials and petitions from the beginning testified to the 

sleeplessness of these claims. On the 5th of February, 1802 — 

only forty-six days after the promulgation of the convention of 

1800 — they began (see published list in report on foreign affairs 

by Mr. Howard, January 29, 1838; H. Rept. 45, 25th Cong., 2d 

sess., p. 2), and they have continued from that early day down to 

recent time. In the report of Charles Sumner, he states that their 

number at that time was 3,293, of which 1,489 were in the Senate 

and 1,804 in the House, and there have been many since that 

time. (See 38th Cong., 1st sess., S. Rept. 41.) 

House and xhe language of Senator Truman Smith in his report to the 

sSfal reports! Senate, February IS, 1850 (also quoted by Mr. Mansur), was true 

' in his time and is truer still to-day : 

"There is probably no subject submitted to Congress since the 
organization of the Government under the Constitution, in 1798, 
which has been so fully and thoroughly investigated by committees 
of the two houses as the present. Every essential fact having a 
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bearing on the question, and every consideration of the .interna- 
tional law, combined with a full development of the proceedings 
of both the French and American Governments in this regard, 
with an exposition of our diplomacy and numerous treaties, all, 
in the judgment of this committee, evincing conclusively the 
equity of these claims, have, from time to time, been laid before 

Congress. 

******* 

" It is a remarkable fact that there has not been a report ad- 
verse to these claims in either house of Congress since the Presi- 
dent laid before the Senate, by message of May 20, 1826. the corre- 
spondence between the United States and France relative to these 
claims. Prior to that disclosure, three adverse reports were 
made, to wit: one in the Senate by Mr. Roberts, from the Com- 
mittee on Claims, in 1818: and two in the House of Representa- 
tives, from the Committee on Foreign Affairs — the first by Mr. 
Russell in 1822, and the other by Mr, Forsyth in 1824, all of which 
were far from being positive in opposition to their justice. 

** The papers commimicated by the President in his message of 
the 20th May, 1826, poured a flood of light on the subject; and 
since then every committee having the matter in charge has been 
constrained to come to the conclusion that these claims are just 
and equitable. « 

" This committee can only account for the unexampled delay 
which ( in face of expositions of great cogency by some of the most 
accomplished jurists and statesmen that have occupied seats in 
this chamber) has occurred by the magnitude of the claims, and , 

the large draught which their allowance would make on the 
Treasury of the United States. It would be difficult to find any- 
where a more striking illustration of the truth of the axiom that 
delay is a denial of justice. (Senate Com. Rept. No. 44, 1st sess. 
31st Cong.)" 

There is submitted herewith a complete list of Congressional 
Reports on the subject of French siM)llations l)rought up to date, 
together with a history of congressional action cm French six)liation 
claims. 

There have been 69 reports in all, of which 38 have been made 
in the Senate and 31 in the House. Of these reports 64 are 
favorable to the claims and 5 are adverse. Of the latter, 3 were 
before 1826, when, for the first time, Congress had before it all 
of the evidence in regard to these claims, gathered from the corre- 
spondence and documents in the State Department which led up 
to the treaty of 1800; 1 was a voluntary adverse statement by 
9 members of the Fiftieth Congress Appropriations Committee, 
to which the matter had never been referred, except under au 
order of the House to place the claims on the general deficiency 
bill; 1 was an adverse report of the Appropriations Conmiittef 
of the Fifty-first Congress, accompanied by an able minority 
report by 6 members strongly in favor of the claims. All of the 
adverse reports were before the policy of Congress to pay thesi* 
claims was finally established by the act of March 3, 1891, and 
since that time there have been no adverse, or even minority, 
reports. 

Bills making approproations to pay these claims have passed bius imsMd 
the Senate no fewer than 16 times — in the following years: 3835. Senate Itt 
1846, 1851, 1855, 1859, 1889, 1890, 1891, 1892, 1893, 1894, 1S96, ""ffs; House 
1898. 1002, 1905, and 1909, and of these 7 have passed the House, ^ "™®^* 
in. the following years: 1846, 1855, 1891, 1896, 1899, 1902, and 
1905. In addition to this, the act referring these claims to the 
Court of Claims was passed by both Houses and approved by the 
President in 1885. 

The bill of 1835, appropriating $5,000,000 (the first that passed 
the Senate, and which was the occasion of the famous speech of 
Daniel Webster in favor of the claims), failed to pass the House 
for lack of time. 

The bill of 1840, which passed both Houses, carrying an appro- Polk veto, 
priation of $5,000,000, to be divided pro rata among the claimants 
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and payable iu land scrip, was vetoed by President Polk, as ho 
stated, on the ground of expediency. 
Pierce veto. The bill of 1855, also appropriating $5,000,000, which passed both 

Houses, was vetoed by President Pierce. 
Referred to The bill of 1885, referring the whole subject to the Court of 
Claims^ 1885 ' Claims for judicial findings as to facts and law, was signed by 
' ' President Arthur. 

Deficiency The first act making appropriations for French spoliations since 
act, 1891. ^|jg reference of the subject to the Court of Claims was the gen- 
eral deficiency bill of 1891, which was signed by President Harri- 
son and which carried an appropriation for French spoliations of 
$1,304,095.37. 
Cleveland In 1896 the general deficiency bill passed both Houses, carrying 
veto, 1896. an appropriation for French spoliations of $1,027,315.29, but was 
vetoed by President Cleveland. 
Three omnl- The first omnibus claims bill was passed in 1899 and was ap- 
bns clalmsproved by President McKinley, carrying an appropriation for 
1902 1905. I^'rench spoliations amounting to $1,055,473.04. 

* * The second and third omnibus claims bills passed both Houses 

in 1902 and 1905, respectively, and were both approved by President 
Roosevelt, carrying appropriations for French spoliations of $798,- 
631.27 and $752,660.93, respectively. 

VETOES. 

In view of the natural inquiry as to the reasons for the three 
vetoes against French spoliations by Presidents Polk, Pierce, and 
Cleveland, it may be well to discuss their veto messages briefly, 
although in the case of the first two this has already been ably 
done in Mansur*s report. 
Polk, 1846. The veto message of President Polk dated August 8, 1846, 
states: *' I deem it my duty to withhold my approval, so that it 
(the bill) may hereafter undergo the revision of Congress," and 
was in substance as follows ; That the bill passed late in the ses- 
sion; that he has had little time to examine it; that the sum is 
large and the nation in debt (time of Mexican war) ; that the 
claims have been long before Congress and if just would have been 
paid before. Then he adds that he doubts the justice of the 
claims. In view of his uncertainty, it is strange that he could 
not have yielded to the deliberate action of the Senate and House, 
the former of which had already passed such a measure once 
before, and had on another occasion ordered a bill to be engrossed 
and read a third time, but it was not reached. ,His chief objection 
seems to be that but a part of the debt was to be paid, and that in 
scrip ; and that the claimants were forced to give a full receipt for 
all of their claims. This he considers injustice to the claimants, 
and his general point of view seems to have been that if the 
claims were just they should have been paid in full, and also in 
money instead of scrip, and if they were not just, they should not 
be paid at all. He ended his message with the following words; 
•■ "In interposing my objections to its becoming a law I am truly 

; sensible that it should be an extreme case which would make it 

' the duty of the Executive to withhold his approval of any bill by 

Congress upon the ground of its inexpediency alone. Such a case 
I consider this to be." 
Pierce, 1855. The veto message of President Pierce dated February 17, 1855, 
is a document which, on its face, shows that the President had 
failed to go to the bottom of the subject, as it is full of historical 
inaccuracies, and it has had, as it deserved, very little weight In 
the discussion of the subject of French spoliation claims, apart 
from its having caused the delay of justice for many years. First, 
he devotes considerable space to a defense of his right to veto for 
inexpediency. He then suggests that the passage of the bill 
would discredit those who have failed for fifty years to i)ass it, 
but he overlooked the fact that four times had the Senate passed 
a bill and once had ordered a bill to be engrossed and read a 
third time, but it was not reached, and that the House had twice 
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passed a bill. Then he urges that France, under the pressure of 
England, had disregarded the rights of neutrals; that we, after 
making every effort to obtain redress, became involved in a war 
and extinguished our claims. In this he followed the argument 
of General Dix, in which he had tried to class these claims under 
the head of "war claims" — an argument which has been com- 
pletely refuted and answered. He further urged that, as the 
treaties were abrogated by the United States, neither the United 
States nor France had claims to release under them — which is an 
objection fully answered in the famous report of Charles Sumner, 
which says that, even if they were abrogated, still our claims did 
not rest on the treaties only, but were founded on the law of 
nations and the claims of both accrued before the abrogation. 
He also became confused in regard to the claims reserved under 
the third and fourth articles of the convention of 1800, which 
were confined to liquidated claims and which excluded the cap- 
tures and confiscations — the subject of article 2; his thought be- 
ing that the said claims included all our claims. This assumption 
is contrary to the clear terms of the convention. No claim for 
'* torts," which were the claims of the second article, were re- 
served under the convention and this is clearly shown by the 
mutual adjustments, for all such " torts " were rejected under 
the Treaty of Louisiana in 1803. President Pierce sjiys that 
after the copiventlon of 1800 President Jefferson still called on 
France for payment; and well he might, for she did not pay the 
liquidated debts of the third and fourth articles ttat she had 
recognized under the convention until she realized the amount from 
the subsequent Louisiana treaty in 1803. *' The whole protest of 
Pierce is an illogical argument founded on a striking misappre- 
hension of the facts of the case." (E. H. Derby in the Atlantic 
Monthly, Aug., 1870.) 

The veto message of President Cleveland, dated 6th of June, Cleveland, 
1896, was five years after the policy of Congress had been estab- ^^®^- 
lished by an act which had been approved by President Harrison, 
making appropriation for these claims. This message, although 
quite long, did not contribute anything new to the objections 
raised against the claims, and has had practically no weight in 
their discussion. In no report on the subject of French spolia- 
tions, made since his veto, has it been considered necessary to 
reply to his objections, and Congress has since that time pursued 
its policy and passed three additional appropriation acts — the 
first of which was signed by President McKinley and the last two 
by President Roosevelt. A brief reference, however, to President 
Cleveland's veto may be of interest. 

Taking up his objections we find; 

" I do not understand it to be asserted," says Mr. Cleveland, 
" that there exists any legal liability against the Government on 
account of its relation to these claims." This conclusion he 
charges to the account of the Supreme Court, as evidenced by 
the following language: 

"At the term of the Supreme Court just finished, the Chief 
Justice, in an opinion concerning them" (i. e., these claims) 
** and the action of Congress in appropriating for their payment, 
said : * We think that payments thus prescribed to be made 
were purposely brought within the category of payments by way 
of gratuity, payments of grace and not of right.* " 

Examining the opinion from which Mr. Cleveland culled tliis 
single sentence it is evident that the question of the "legal lia- 
bility of the Government" was not even remotely involved, the 
sole question before the court being the construction of a proviso 
which Congress had appended to the act of March 3, 1891, making 
an appropriation for the payment of certain of the adjudications 
of the Court of Claims. It was this proviso which was being 
considered and construed by the court, and with reference to it 
and it alone that the court used the language quoted by Mr. Cleve- 
land. (Blagge V. Balch, 162 U. S., 439.) The entire sentence is 
as follows : " By the act of March 3, 1891, payment was only to 
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be made according to the proviso. We think that payments 
thus prescribed to be made were purposely brought within the 
category of payments by way of gratuity, payment as of grace 
and not of right." That they might not be misunderstood the 
court took pains to add that they made this decision "without 
indicating any opinion on their merits," and very properly so, be- 
cause the court had previously in the same opinion referred to 
the act submitting the matter to the Court of Claims, and thus, by 
inference, said that all questions as to the merits of the claims 
had been decided by that court, from which (as they have held 
in a more recent case) no appeal lies to the Supreme Court. In 
other words, the question of the merits is res adjudicata. 

It appears from the veto message that the President had not 
been familiar with the act of 1885 referring French spoliations 
to the Court of Claims. 

Again, " It is asserted that we were at the time actually engaged 
in a war with the French nation. This position seems to be sus- 
tained by an opinion of the Attorney-General of the United States, 
written in 1798, and by a number of decisions of the Supreme 
Court, delivered soon after that time." No search, however dili- 
gent, will be rewarded by the discovery of a " number of decisions 
of the Supreme Court " bearing on this question. The only de- 
cisions connected with the subject were the two which have been 
already referred to, namely, Bas v. Tlngey (4 Dallas, 35) and 
Talbot V. Seeman (1st Cranch, 1). This is the old objection re- 
peated from ^ President Pierce's veto — of the claims being war 
claims, and which has been so fully disproved. 

" The presumption against these claims," says President Cleve- 
land, " arising from * * * unfavorable reports and resolu- 
tions, and from the failure of Congress to provide for their pay- 
ment at a time so near the events upon which they are based, can 
not be destroyed by the interested cry of injustice or neglect of 
the rights of our citizens." 

In support of this. President Cleveland cites three adverse re- 
I)orts of Congress, but he appears to have overlooked the 57 favor- 
able reports which had been made up to that time, including the 
two earliest of all, viz, 1802 and 1807. 

He further said, " President Polk declared that he could per- 
ceive no legal or equitable ground upon which this appropriation 
can rest." 

It is quite true that President Polk did use this language, but 
he also said, in connection with it, that he had not been able to 
make a close examination of the subject, and that for reasons of 
expediency he thought it wise that the bill should be vetoed, in 
order that " it may hereafter undergo the revision of Congress." 

President Cleveland refers to the veto by President Pierce, 
which, as we have seen, was illogical and Incorrect and a very 
suiHTficlal document on which to rely. 

Again, President Cleveland refers to the amount of the claims, 
which he says may total to $25,000,000. " This Indicates that the 
actual sufferers, or those nearer to them In time and blood than 
the present claimants, underestimated their losses, or that there 
has been a great development in the matter of their presentation." 
Tn this matter President Cleveland was evidently unaware of the 
accurate estimate that had been made in 1894 by Mr. Bunn, of the 
Committee of Claims (53d Cong., 2d sess., H. Kept. 1051), In 
which he estimated that the total amount would be In the neigh- 
borhood of $6,000,000, and that the Court of Claims had disal- 
lowed 86 per cent of the amount of the claims which had been 
tried. The remarkable accuracy of this estimate is now being 
verified. 

Again. " In the long list of beneficiaries who are provided for 
in the bill now before me," says Mr. Cleveland, " on account of 
these claims, 152 represent the owners of ships and their cargoes, 
and 186 those who lost as insurers of said vessels and cargoes." 
His impression, therefore, was that a large proportion of the 
amount proposed to be paid would go to insurers. The following. 
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however, are the facts. In those early days the business of insur- 
ance was largely conducted by private underwriters, "A" would 
insure, say, $10,000, and this would be subdivided into ten or 
twenty portions of $1,000 or $500. These fractional sums would 
be underwritten by customers of A, so that, although " the list 
of beneficiaries would appear very large," the amount to be paid 
to them would be quite small. As a matter of fact, of the 
$1,027,314.09 proposed to be appropriated, the amount that was 
payable to these private underwriters was but $160,000. Mr. 
Cleveland surely could not have been aware that the Court of 
Claims had, in a special test case (Holbrook v. U. S., O. of CI., vol. 
21, pp. 435-443), passed on the rights of insurers, both private 
underwriters and insurance companies, as being identical with 
the rights of owners, and, further, that there were the strongest 
precedents for said payments in the distribution of the amounts 
recovered for spoliations from France in 1819, France in 1831, 
Denmark in 3830, two Sicilies in 1832. 

COUBT OF CLAIMS. 

The, Committee on Foreign Affairs of the Forty-eighth Con- Referred to 
gress (48th Cong., 1st sess., H. Rept. 1094) reported that, " in the cialmg,' 1886 
opinion of the committee, the gravity of the case and the ends for findings af 
of justice alike demand a settlement of this vexed question where tofact and law. 
it can be dispassionately heard and impartially considered." 
Whereupon, by a vote of 181 to 71, in a Congress consisting of 
167 Democrats and 153 Republicans, on January 20, 1885, an act 
was passed referring these claims to the United States Court of 
Claims for examination as to not only the amount due, but also 
the " validity of said claims according to the rules of law, 
municipal and international, and the treaties of the United States 
applicable to the same, and shall report all such conclusions of 
fact and law as in their judgment may effect the liability of the 
United States therefor." The Attorney-General of the United 
States was also required to appear on behalf of the Government 
and resist the claims by all proper legal defenses. 

In March, 1886, the matter was elaborately argued before the 
court by counsel for claimants and the Government. Nearly 
three weeks were consumed in the presentation of the case in 
every possible view which the most laborious investigation could 
suggest. The court, after careful deliberation, on May 17, 
1886, filed a unanimous opinion in favor of the claimants. (Gray 
t\ V. S., schooner Sally, 21 C. of CI., p. 340.) In the same year 
the Solicitor-General of the United States applied for a reargu- 
ment of the question in all its bearings. Leave was granted. 
New counsel were retained by the Government, by whom the 
whole subject was again carefully investigated. Two weeks were 
again consumed in argument, and the court, after careful con- 
sideration, a second time filed a unanimous opinion in favor of 
the claimants. (Cushing v, U. S., schooner Indtistry, 22 C. of CI., 
p. 1.) A number of individual cases then came up for trial, to 
which the Government presented substantially the same defenses. 
The questions were once more elaborately argued, and again the 
court, on November 14, 1887, rendered another unanimous opinion 
ih favor of the claimants. (Hooper v. U. S., schooner John, 22 
O. of CI., p. 408.) 

There never has been a matter which has been submitted to 
more severe and critical judicial scrutiny, nor has there ever been 
one in which the contention of the claimants has been more 
clearly and triumphantly established. 

The Court of Claims having just decided the general question 
on its merits, then entered critically upon the examination of 
ea6h particular case submitted to it. In every case it has care- 
fully inspected and weighed the documents produced in support 
of each claim. Many of these documents came from the executors 
'or descendants of the original sufferers, who had preserved them 
through all the intervening years; but these were not the only 
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proof before the court. By a direct requirement of the above- 
mentioned act, special agents of the Government were sent abroad 
in search of evidence relating to these claims. This commission 
consisted of Hon. James O. Broadhead, of Missouri, and Sumer- 
ville P. Tuck, esq., of New York. Through the efforts of these 
gentlemen copies of many of the original documents have been 
obtained from the archives of France and the West Indies Islands, 
and have been used in the trial of the individual cases. 

No claim has been allowed by the court unless established by 
ample and conclusive evidence. Numerous cases have been re- 
jected which, although meritorious, were not, In the view of the 
court, sustained by sufficient documentary proofs, and awards 
appear to have been made in none but the most clearly proven 
cases. (See 54th Cong., 1st sess., H. Kept. 1438.) 
Wholeclasses The letter from the Court of Claims to Hon. B. H. Bunn, of 
Glared St val^ North Carolina, chairman of the House Committee on Claims, 
id against the dated January 12, 1894, and which is printed as Appendix A to 
United States Mr. Bunn's report (53d Cong., 2d sess., H. Kept. 1051), sets 
" cfalmS.^' °* forth that the court has decided several cases involving general 

principles which have very materially reduced the claims which it 
holds as valid against the United States. For example : 

1. It has held that those claims whose validity against France 
was based on the treaties of 1778 could be good against the United 
States only if the condemnation was prior to July 7, 1798 (the 
date of the abrogation of the treaties by Congress), and that after 
that date claims based only on the less liberal law of nations were 
valid against France, and hence binding now on the United 
States. (Hooper v. U. S., schooner Johrij 22 C. of CI., p. 408.) 

2. Again, the court has thrown out and declared as not valid 
the very large number of claims arising from seizures which took 
place between September. 30, 1800, and July 31, 1801 — the dates of 
the signing and ratification of the convention. (Adams v. U. S., 
schooner Jane^ 23 C. of CI., p. 226.) 

A summarized digest of the opinions of the Court of Claims in 
thirty test cases is herewith submitted. (See Appendix B.) 
fl^d'lnes^for Altogether, as Mr. Bunn has pointed out (p. 140), the Court of 
only 14 per Claims only allowed to claimants about 14 per cent of the total 
cent. claims which it had disposed of at that time (1894), from which 

he estimated that the total favorable findings of the court would 
in the end amount to about $6,000,000. This estimate was made 
sixteen years ago, but it has proved remarkably accurate, for the 
total favorable findings from the beginning to the present have 
amounted to only a little more than $6,000,000, and it is under- 
stood that the subject is now almost disposed of, so far as favor- 
able findings by the court are concerned. As was natural, the 
best cases of the claimants were the first ones tried, so that the 
percentage of favorable findings was greatest at the beginning, 
and has recently been growing smaller and smaller, so that at 
present only an occasional favorable one is reported amidst large 
numbers that are being reported negatively. When the favorable 
findings now before Congress are paid the requirement for future 
appropriation will be comparatively small. 

The care that has been devoted to the subject and the immense 

amount of labor involved can be appreciated when it is recalled 

that it has been twenty-five years since the court began the 

consideration of these cases. 

Total amount it is also of interest to note that the total amount of these claims 

$6 500*000^^^*^ *® "^^ practically certain not to exceed $6,500,000— if indeed it 

* ' comes to that. This contrasts most forcibly with the very gen- 

Bxaggerated erally erroneous and exaggerated impressions which have been 

impressfonsthejield from the very beginning of the history of the claims, and 

fn^payment!*^ which have formed the basis for much of the opposition to them. 

On this and the related subject of the early debt and finances of 

the country Mr. Mapsur has mad^ the following interesting 

comments ; 

'* In 1802 Mr. Giles reported on these memorials favorably, 
but whilst the Government had used the claims to relieve itself 
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from past obligations and future liabilities as a nation, it was not 
in a financial condition to reimburse the memorialists whose prop- 
erty it had thus appropriated, as is shown by the fact that in 
the year 1800 the public debt was $82,976,294.35, and the entire 
receipts, including customs, internal revenue, direct tax, public 
lands, and from miscellaneous sources, was only $110,777,710, 
wherewith to pay interest on the public debt and the ordinary 
current expenses of the Government. (See American Almanac 
for 1888, pp. 59, 64.) 

" When your committee consider the comparative poverty of 
the United States in A. D. 1800, with its wealth now, the paucity 
of its income then, of which one-half at 6 per cent was required 
to pay the interest alone upon its recognized public debt, they are 
forced to believe, as did Senator Smith in his report made in 1850 
to the Senate, when he said that the * unexampled delay in the 
payment of these claims has occurred by reason of the ma^itude 
of the claims and the large draughts which their payment would 
make upon the Treasury of the United States : ' to which we add 
that when it took the United States, with its rapid increase of 
wealth (an increase not hitherto known to any civilized nation), 
the period of thirty-five years to pay off its said debt, we can 
believe, as we do believe, that the nation and its statesmen stood 
appalled at the immense amount for that day of these claims, and 
while recognizing their validity and Justice by repeated reports 
of select and regular committees in both the Senate and the 
House, yet rather than bankrupt the country or put still heavier 
burdens upon a heavily laden people, they shut their eyes to the 
investigation of the amount of the claims, and put them off from 
time to time for a better day to come, with larger financial pros- 
perity and means, thus pursuing as a nation the course an em- 
barrassed debtor always pursues when it is in his power so to do. 
Tour committee are forced to believe, as they do, from the careful 
investigation they have given to these claims, that in this is to 
be found the true and real reason for all the early and long 
delay in the recognition and payment of these claims, until ob- 
jectors and repudiationists, hunting for excuses and fallacious 
reasons to still further postpone if not wholly repudiate these 
claims, adopted and urged this very delay, as well as the after- 
thought that they were 'war claims,' as final and valid reasons 
why they should never be paid ; and these two reasons have 
operated in these later days, when the nation had and has the 
ability and wealth to deal justly by these long neglected and 
abused creditors, to delay payment as they have done until the 
present hour." (51st Cong., 1st sess., H. Rept. 558, p. 52.) 

This sum, then, viz, $6,500,000, represents the entire and only pay- 
ment by our Government for the contribution by France to the 
achievement of our independence — an undertaking which cost 
France $280,000,000 in money, besides her loss of blood on land and 
sea. (See Sumner's report, S. Rept. 10, 49th Cong., 2d sess.) In 
other words, the release of these claims to France as an offset to 
those made by her against our Government for our failure to keep 
the treaty of 1778 will cost this Government only a little more than 
$6,000,000 when all the claimants, both individuals and companies, 
have been finally settled with, and toward this' nearly $4,(X)0,000 
has already been paid. In view of the incalculable gain of the 
United States in these negotiations with France, it seems possible 
to explain the protracted delay in paying these just claims arising 
therefrom only on the ground of the fear that the amount involved 
was vastly greater than it has turned out to be. 
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^..Ji^HJ^A^" APPROPRIATIONS FOR FRENCH SPOLIATIONS. 

00«,000 al- 
ready paid. 

Congress has already paid in four appropriation acts the fol- 
lowing amounts for French spoliation claims: 

General deficiency act, March 3, 1891 (26 St. L., 
897) $1,304,095.37 

Omnibus claims act, March 3, 1899 (30 St. L., 

1161 ) 1, 055, 473. 04 

Omnibus claims act, May 27, 1902 (32 St. L., 207) _ 798, 631. 27 

Omnibus claims act, February 24, 1905 (33 St. L., 

743) 752, 660. 93 

. Total 3, 910, 860. 61 

fft'^S^^S^M^^^^^T*^®^^ remain to be paid favorable findings reported 

TO De paia. ^^ Congress up to December 31, 1909 2,329,709.46 

Of this the findings in favor of 12 insurance com- 
panies which have been omitted from the so- 
called omnibus claims bills, through fear of mak- 
ing them too large, amount to 1, 458, 738. 73 

The findings in favor of individual owners (who 
carried no insurance) and of unincorporated un- 
derwriters amount to 870,970.73 

The present omnibus claims bill now being prepared in the 
Senate will include $870, 970. 73 to pay these individual and unin- 
corporated insurers. 
In?ranceCom "^^^ ^^^^ ^^^ before this committee (H. R. 22534) provides for 
p a n y of the ^^ appropriation of $825,325.19, to pay the sundry findings of the 
state of Penn- Court of Claims in favor of two of the insurance companies, as 

im«>lca ^^^^^ "^^^ Insurance Company of the State of Pen^sylvania_ $314, 904. 61 
■ President and directors of the Insurance Company 

of Norfli America 510,420.58 

825, 325. 19 

(See Appendix C for detailed list of reports from the Court oi 
Claims and the amounts for each vessel.) 
other ^coinoa- ^^® findings in favor of the other 10 insurance companies are- 
nles. as follows; 

New Haven Insurance Company $38, 109. 93 

David Stewart and John E. Semmes, receivers, Balti- 
more Insurance Company 141, 642. 24 

David Stewart and John E. Semmes, receivers, Mary- 
land Insurance Company 278, 723. 17 

James G. Freeman, receiver, Boston Marine Insurance 
Company 48, 771. 53 

John N. A. Griswold, trustee, Columbian Insurance 
Company of City of New York 15, 680. 00 

John N. A. Griswold, trustee. United Insurance Com- 
pany of City of New York 49, 728. 00 

T. B. Bleecker, jr., and Charles C. Leary, receivers, 
New York Insurance Company 25,174.00 

Newport Insurance Company 4,000.00 

Ithode Island Hospital Trust Company, trustee, Provi- 
dence-Washington Insurance Company 22,112.92 

Marine Insurance Company of Alexandria 9,471.75 

Total—. 633, 413. 54 

ciStoB V V Under the act referring the French spoliation claims to the 
port each year" Court of Claims that court is required to report to Congress each 

year the several cases as they are tried, the evident intent of 
Congress being to recognize as valid the favorable findings of the 
court, and to make appropriations therefor by installments. 
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During the last fourteen yeai^ there has been no debate or dls- R^nt ^g- 
sent in the House in the acceptance of the Senate amendments for gregg. 
these claims, and the policy of Oongrees seems to liave been weU 
expressed by Mr. Mansur in his report to the Fifty-second Con- 
gress, after the first appropriation had been made for these claims, 
as follows : " Congress, having paid in the last session ?1,300,000 
of these claims, it is evident that in all equity and good conscience 
this class of claims is now no longer an open question, so far as 
payment is concerned, but now belongs to the domain of things 
res ad judicata." (52d Cong., 1st sess., H. Rept. 1901.) 

UNDERWRITERS AND INSURANCE COMPANIES. 

The court has also reported claims in favor of underwriters 
and Insurance companies, and, since it has been argued that these 
are less meritorious, they will now be separately considered. 

Underwriting. — ^At that period much of the insuring was done Underwriters, 
by underwriters and not by insurance companies. The method 
was briefly this : A broker would write a policy, in which a named 
vessel was to be insured for a specific sum at a named rate and 
for a named voyage. Underneath this individuals would write 
their names, opposite which the portion of the sum insured taken 
by each would be subscribed; each underwriter received his pro- 
portionate share of the premium paid and each paid the amount 
he subscribed in case of loss; and all the rights of the insured 
were transferred in fact, or by operation of law, to these under- 
writers whenever a loss was paid. (Hall & Long R. R. Co., 13 
Wallace, 367 ; Oracle v. New York Insurance Company, 8 Johnson, 
245; The Potomac, 105 U. S., 634; Randall v. Cochran, 1 Vesey, 
98.) 

It is at least difficult, if not impossible, to find any reason why, 
if the owner who lost his uninsured ship can be compensated for 
that loss, his neighbor who guaranteed against loss and paid the 
loss is not also entitled to such compensation. 

The doctrine of subrogation that places the party who paid in 
the place of him to whom the payment was made is too familiar 
and too obviously founded on natural justice to demand argu- 
ment in its support. 

But the right to be thus substituted is a contract right. In 
consideration of the insurance the insured agrees that the insurer 
shall have the premium paid and the right to any hope of recovery 
in case of loss. 

This hope of recovery — spes recuperandi — is a property right, 
no matter what form it may take, whether it may be what may 
be left of the vessel or any right of reclamation. It is a property 
right which, by contract, belongs to the insurer. 

In the language of Lord Cockburn : 

"Whatever rights accrue to the .owner * ♦ ♦ pass to the 
underwriter the moment he satisfies the policy.*' 

This doctrine is supported by numerous authorities of the 
highest character. (North of England Ins. Co. v, Armstrong, 
L. R., 5 Q. B., and cases supra.) 

Every underwriter, therefore, who paid a loss acquired this 
property right the Instant the loss was paid, and from that 
moment he had a valid claim against France, precisely such a 
claim — a property right — as the owner of the vessel would have 
had if he had lost his vessel without insurance. All of these 
claims — these property rights— of the underwriters were given 
up to France in consideration of the extinguishment of the claim 
of France against the United States, and thus the United States 
used this individual property for a public purpose ; and therefore 
the rights of these underwriters are in no way different from 
the rights of the uninsured owners — the one is no less an obliga- 
tion binding on the United States than the other. In both cases 
the United States took property that belonged to the citizens and 
used it to pay their own indebtedness. 
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Insurance Insurance compmiies. — The case is not different, but is precisely 
companies. ^j^^ same, where the insuring or underwriting was done by in- 
surance companies. Whenever a loss was paid by an insurance 
company the property right above mentioned vested in that com- 
pany, and these property rights were likewise used along with 
the others above mentioned for the same purpose, viz, the ex- 
tinguishment of a national obligation. (Mansur, 51st Cong., 1st 
sess., H. Rept. 558, p. 31.) 
^Elghto of all Tjjg rights of insurers in the French spoliation cases have been 
h tLY% p a^i d fully considered in a test case in the Court of Claims (Holbrooli v. 
losses. U. S., schooner Delight^ 21 C. of CI., pp. 438-441), in which, fol- 

lowing the decision of the chancery high court, and that of 
Chancellor Kent, as chief justice of New York, and a long line 
of decisions of the Supreme Court of the United States, the court 
unanimously reached the conclusion that insurers are entitled to 
recover the amount actually paid by them, the same being de- 
ducted from the amounts actually proven to have been lost by the 
owners through illegal seizure by the French. Judge Davis, in 
rendering the opinion of the court in this case. May 24, 1886, 
said : " The only interest the Government appears to have in a 
question of this kind is that there shall not be a double payment, 
or an overpayment, on account of any one loss, so that in effect 
we have but to solve the rights of the owners and insurers as 
between themselves, which are determined by principles of insur- 
ance law already well settled by the courts. 

** ♦ ♦ ♦ The authorities are entirely united on this point, 
and there can be no doubt of the validity of claims made by 
insurers who have paid loss by illegal capture, condemnation, and 
confiscation of vessels included in the description of the act of 
January 20, 1885." 

HOW HAS CONGRESS ACTED IN THESE INSURANCE CASES? 

Early misun- At first the subject appears to have been greatly misunderstood, 
Surance^^ ®'and in some of the debates in Congress was largely misrepre- 
sented, it having been erroneously supposed (and this was one of 
the objections raised in President Cleveland's veto) that the 
insurers made large profits from the business in spite of the losses 
which they paid. 
IndlYidual In the first act appropriating for French spoliations (Mar. 3, 
underwriters -j^gg-j^^ ^^j.^ ^^^ insurance claims were included, although there 
were three cases of insurance company claims (see below). By 
the time the act of 1899 was passed, and in the acts of 1902 and 
1905, the rights of insurers were recognized so far as the indi- 
vidual underwriters were concerned, but the companies were left 
out at first " for further consideration by the committee " in the 
Fifty-fourth Congress, and later for expediency, to prevent the 
loading up of the omnibus bills. In no case, however, has there 
ever been an adverse report on the insurance company cases, and 
there is nothing on record against them. They were simply post- 
poned in payment, notwithstanding that they are identical with 
the claims that have been paid, except in the fact that they hap- 
pen to be held by corporations instead of individuals. 

FAVORABLY PASSED BY THE COURT OF CLAIMS. 

Like all other French spoliation claims, they were referred by 
Congress to the Court of Claims to be adjudicated both as to the 
facts and as to law, and after the fullest possible argument 
pro and con, the court unanimously found in favor of the com- 
panies in identically the same manner as for the other claimants. 

PRECEDENTS FOR PAYMENTS TO INSURANCE COMPANIES. 

Precedents There are the strongest of precedents in favor of the claims 

c o'm'p^a^n^y ^^ iusurance corporations in their French spoliation losses. These 

claims m other are to be found in the distribution of the amounts recovered 

spoliation dls-for the other spoliations, as already set forth — 
trlbutlons. 
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Which totaled $28,225,034.68 

Of the $4,000,000 recovered from Spain under the 
treaty of 1819 for French and Spanish spoli- 
ations when the ships were carried into Spanish 
ports, there was awarded to 33 Insurance com- 
panies (49th Cong., 1st sess., «. Ex. Doc. 74)— 1,486,023.96 

Of the $850,000 recovered from Denmark under 
the treaty of 1830, there was awarded to 41 In- 
surance companies (MSS. In State Dept.) 201,921.17 

Of the $5,000,000 recovered from France under the 
treaty of 1831 for spoliations since 1801, there 
was awarded to 46 insurance companies for their 
proven claims $2,720,955.75, of which they were 
paid 59.3671 per cent pro rata (like all other 
claimants), amounting to (49th Cong., 1st sess., 
S. Ex. Doc. 74) 1,615,352.52 

Of the $1,925,034.68 recovered from the Two Sici- 
lies under treaty of 1832, there was awarded to 
12 insurance companies (MSS. in State Dept.)__ 310, 114. 97 



Total amount paid to corporate insurers. . 3,613,412.62 

Thus, it is evident that the rights of insurers, as property 
holders, were as fully recognized as those of the owners, and the 
awards distributed to them equally and without prejudice. This 
applied to private underwriters and to companies alike. 

Inquiry may be made as to why the insurers did not participate 
in the awards under the treaties of 1794 with England and 1803 
with France. In the former case, the arrangement for indemni- 
ties under the Jay treaty was before most of the seizures took 
place, and the owners sought the recovery from Great Britain, 
the Insurers not having been called on to pay the losses; it does 
not appear that any Insurers were interested in those cases, 
although there were many assignments of the claims. In the 
latter case, viz, 1803, etc. 

The reason was that these awards were for claims in the cases 
of captures which had not been definitively condemned. Conse- 
quently the losses had not been proven, and the Insurers had not 
paid, and, of course, in the case of the debts for supplies furnished, 
etc., the insurers had no Interest. 

It would be, as Mr. Mansur says, " indefensible Inconsistency to 
say that one company might be paid its losses for French spolia- 
tion when the property was carried into ports of Spain, for 
example, and another company could not be paid for a precisely 
similar loss, because the property was carried Into the ports of 
France; that the companies should be paid under the one treaty 
and not under the other, the losses being exactly similar." 

There is, however, an absolute precedent for the very claims Precedent tor 
under consideration in the appropriation act of 1891, being the ^^^ v^^y clan 
first for French spoliations, in vrhich there was awarded to two f^ aclof 18M.* 
insuriince companies the sum of $26,860. (See 26 Stat.'L., pp. 902, 
905, and 907.) 

PASSED THE SENATE. 

Furthermore, these very Insurance company claims passed the 
Senate on March 1, 1889, in the first bill for French spoliation 
payments after the reference of the subject to the Court of 
Claims. (See Cong. Rec., 50th Cong., 2d sess., pp. 2519-2521.) 
All French spoliations, however, were dropped in conference from 
the deficiency bill that year. 

WRONG IMPBESSIONS ABOUT INSURANCE COMPANIES' CLAIMS. 

Notwithstanding the precedents just cited, an erroneous im- 
]>reKsion has ^iiown i»i> of recent years in the minds of some Mem- 
bers that Congress has never paid such insurance claims. The 
facts are, however, that Until recently tlie companies have been 
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treated in the same manner and to the same extent as all other 
claimants. For example, when the whole subject of French spolia- 
tions was referred in 1885 to the Court of Claims, Congress in- 
cluded the insurance cases on exactly the same basis as the others, 
and as late as 1891 (that is, after findings of the Court of Claims 
had been reported back to Congress), appropriations in accordance 
therewith were actually made of the very class now petitioned for, 
making a direct precedent for the present claims. 

RECENT DISCRIMINATIONS AGAINST INSURANCE COMPANIES. 

The erroneous impression alluded to above, no doubt, is due to 
the fact that in the three omnibus claims bills, namely, act of 
March 3, 1899, act of May 27, 1902, and act of February 24, 1905, 
the petitioning insurance companies were wrongfully discriminated 
against and ommitted from the bills. The individual owners, 
who carried no insurance, and the unincorporated underwriters 
who paid for losses, were reinbursed in full, while the corporate 
underwriters of the same ships and cargoes, and under exactly 
the same conditions, were omitted. 

This was really a matter of expediency to prevent the loading 
up of these bills. There is nothing on record against the insur- 
ance companies' cases, and they were simply put off for the time 
being. There is a proviso in the last two omnibus claims acts, 
however, which on first glance would apiiear to be adverse to 
these insurance claims, and which, no doubt, has aided in creating 
this erroneous impression. This proviso reads as follows: *' Pro- 
vided, however, That any French spoliation claims appropriated 
for in this act shall not be paid if held by assignment or owned 
by any insurance company. But this shall not apply to any 
claim of a class heretofore paid under the act approved March 3, 
1891, entitled 'An act making appropriations to supply deficiencies 
in appropriations for the fiscal year ending June 30, 1891, 
and for prior years and for other purposes.' " It can not be said 
that by this proviso Congress intended to exclude these insurance 
companies permanently, for the reason that by the said act of 
March 3, 1891, as set forth above, appropriations were in fact 
made in two cases to insi^rance companies, which cases were of 
exactly the same class as those for which the companies are now 
seeking payment. 

EXAMPLE OF DISCRIMINATION IN THE RECENT OMNIBUS CLAIMS BILL 

OF THE SIXTIETH CONGRESS. 

An example of the discrimination against an Insurance com- 
pany as such is found in the case of the brig Aurora (p. 160 in 
H. R. 15372, and in S. Rept. No. 382, pp. 602-085, 60th Cong., 1st 
sess.). On page 665 the amounts due by the United States as 
found by the Court of Claims were as follows : 

To 4 individual underwriters of vessel $2,450.00 

To 12 individual underwriters of cargo 8, 358. 16 

To 1 coriKHate underwriter of cargo 7,383. 52 

Total due 18,191.68 

In the bill as reported it was proi)osed to pay the sixteen 
individual underwriters of vessel and cargo and not to pay the 
corporate underwriter, notwithstanding the fact that the condi- 
tions of all three cases are identical, except in the matter of 
incorporation. What justice or reason is there for this discrimi- 
nation against the corporation? It is absolutely unfair to omit 
the company simply because it happened to be incorporated. 
The present situation can be illustrated by the following: 
Three vessels engaged in the foreign commerce of the United 
States and loaded with merchandise, sailed from the port of New 
York, destined to the same foreign port. One of these vessels 
carries its own risk and takes out no insurance; the second carries 
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policies upon the vessel and cargo, issued by individual under- 
writers, and the third vessel carries its rislt on vessel and cargo 
by policies issued by an American insurance company. They are 
owned, vessel and cargo alike, by American citizens and the two 
that carry insurance are insured by American citizens or Ameri- 
can companies. All three of these vessels and cargoes are cap- 
tured by French privateers, sold, and the proceeds turned into 
the treasury of the French Government. 

The United States presents these claims to France and insists on 
payment. Subsequently, in a treaty with France, the United 
States bargains off these claims of its citizens for the national 
welfare, and Congress refers to the Court of Claims each of these 
three cases, to ascertain and pass upon the validity of the claims 
for damages as to each of these three vessels, " according to the 
rule of law, municipal and international and the treaties of the 
United States applicable to the same.*' The Court of Claims finds 
the United States liable as to each of the three vessels and re- 
ports the amounts justly due. 

The United States appropriates the money and pays the Indi- 
vidual owners and the individual underwriters, but has not yet 
paid the companies. 

The question is : Can any just reason be given for such discrimi- 
nation by the United States between Its citizens? 

THE COMPANIES NOW PETITIONING CONGRESS FOR PAYMENT. 

The companies now petitioning Congress for the payment of 
their French spoliation claims are the two oldest fire and marine 
Insurance companies In the United States, namely. The Insurance 
Companj' of North America, and The Insurance Company of the 
State of Pennsylvania. They were both Incorporated In 1794 
and have done a continuous and honorable business ever since, 
and are among the time-honored institutions of our country, hav- 
ing agents all over the United States. These two companies are 
the only early companies which have survived to the present. 
There were ten other companies before 1800, which have had 
French spoliation claims of this class proved by the Court of 
Claims, but they all failed or ceased to do business, and their 
claims are now being pressed by receivers or trustees on behalf 
of the heirs of the stockholders. One of these was In Massa- 
chusetts, two In Rhode Island, one In Connecticut, three In New 
York, two In Maryland, and one In Virginia. 

TOTAL AMOUNT OF ALL INSURANCE COMPANY FINDINGS. 

The total amount of all the insurance companies' proved claims 
still unpaid Is about $1,450,000. The payment of these, together 
with the remaining Individual claims, amounting to about $850,000, 
will nearly clean up the whole subject of French spoliation claims, 
which has been worrying Congress for more than a century. The 
great bulk of ^11 the cases, both individual and corporation, have 
already been passed upon by the Court of Claims, and there are 
only comparatively few more that are likely to be reported favor- 
ably, so that the finding of these claims Is almost at an end. 



ANSWER TO THE OBJECTION THAT THE COMPANIES WERE IN THE 



BUSINESS AND TOOK THE BISK. 



»» 



It hns been objected that the premium received covered the 
risk of the Insurance companies and Is all that they are entitled 
to. Is this true? Under a policy of insurance the underwriter is 
entitled to two things: First, the premium; second, to be subro- 
gated to all the rights of the insured in the event of loss — that is, 
to all salvages. 

He is entitled to both of these, and to one as much as the other. 

' When he pays the loss, by the law of the land, he Instantly steps 

into the shoes of the insured. This is and always has been the 
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law, both in England and the United States. Hence, the under- 
writers who paid the losses in the case of the French spoliations 
are entitled, legally and justly, to all salvages that the owners 
would have been entitled to prior to the subrogation of their 
interest to the Insurers. 

As for the companies being in the insurance business, of course 
they were, and so also were the individual (that is, unincorporated) 
underwriters, to an even greater extent than the companies. If 
Congress has consistently voted to pay the individual under- 
writers, why then should objection be made to paying the com- 
panies for doing identically the same business? 

The fact that both the companies and the individuals continued 
this business at all was due solely to the solemn promise of the 
Government to see to it that the merchants of the United States 
should be protected from foreign aggression. It was only by this 
promise that vessels could be induced, during the period of the 
war between England and France, to ventute on the high seas at 
all, or underwriters be found to insure them on their voyages. 
The interruptions of our foreign commerce would have so seriously 
cut off the revenues of the Government that the administration 
faced a crisis. It was at this time, in 1793, that Thomas Jeffer- 
son, Secretary of State, at the instance of President Washington, 
wrote to the merchants of the United States as follows : 

" I have it in charge from the President to assure the merchants 
of the United States concerned in foreign commerce or navigation 
that due attention will be paid to any injuries they may suffer on 
the high seas or in foreign countries contrary to the law of 
nations or to existing treaties, and that on the forwarding hither 
of well-authenticated evidences of the same, proper proceedings 
will be adopted for their relief.'* (Mr. Jefferson, Secretary of 
State, to , Aug. 31, 1793, 4 Jeff. Works, p. 31.) 

President Washington's message of December 5, 1793, contained 
the same assurances that '* due measures would be talien to obtain 
redress of the past and more effectual provisions against the 
future." (Vol. 4, Annals of Congress, p. 15.) 

It was thus because of this double assurance from the Govern- 
ment itself that the companies continued to do this business, 
which resulted in such terrible losses from capture by the French. 
That the Government should now repudiate this assurance seems 
hardly credible. 

THESE CLAIMS NOT " ASSIGNED " OB " BOUGHT-UP " CLAIMS. 

In these French spoliation cases of the insurance companies the 
losses had been paid and the rights of the insurance companies 
had accrued prior to the treaty of 1800, so that it was their rights 
and their property and not that of the original owners that the 
Government was then so earnestly and persistently endeavoring 
to secure and collect from the French Government, and which the 
United States by that treaty surrendered to France. At that time 
the original owners had no claim or right whatever in these cases, 
for the losses had been paid by the insurance companies and they 
were the owners and holders of the claims. These claims have 
never been assigned, nor have they been bought up or speculated 
in. They are the identical claims owned by the identical com- 
panies which sustained the original losses prior to 1800. 

ANSWER TO THE OBJECTION THAT THE RATES OF PREMIUM WERE 

HIGH. 

Objection has been made that high rates of premium were 
(barged. In some Instances this was true, but the companies 
did not chrirge any higher rates than the individual underwriters. 
The cost of all insurance in those days was high, and varied with 
the circumstances under which the risk was taken. Many of the 
ships that were captured were on voyages to China and the 
Vnr P:ast. of twelve to eighteen months' duration, and a high 
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premium was charged for so long a voyage. Again, the rate to 
some of the West India islands was always high, as in fact still 
prevails to-day in the case of Haiti, because its coast has never been 
as fully charted or the reefs platted as carefully as other places, 
so that the risk is correspondingly increased. The rates also \ 

varied greatly from day to day, due to the changes of supply and 
demand, condition of the ships insured, reports of pirates, priva- 
teers, etc. There were also no light-houses and only poor charts. 
The ships were small wooden sailing vessels — usually about 100 
tons. The risl^ of navigation was therefore much greater than 
It is to-day. In fact, many of the risks could not now be insured 
at all. The average rate for both companies and private under- 
writers was about 15 per cent, which was not high under the 
conditions of navigation in those days. 

DENIAL OF THE STATEMENT THAT THE INSURANCE COMPANIES MADE 
LABOE PROFITS FROM SO-CALLED '' WAR PREMIITMS.*' 

It is an historical fact, that can be verified by anyone who in- 
vestigates the matter, that the insurance companies which did 
business to any extent during the period of the French spolia- 
tions have, with only two exceptions of any importance, failed 
or ceased business in consequence of the losses they had to pay 
on account of these spoliations, and that their claims must now 
be prosecuted by receivers and trustees appointed by the courts 
of equity for the benefit of the descendants of those who were 
at the time stockholders in them. 

The two exceptions referred to, viz. The Insurance CJompany 
of North America and The Insurance Company of the State of 
Pennsylvania, also had very heavy losses and only bridged over 
on the closest of margins. As a matter of fact, so unprofitable 
was this business that it would have been impossible for the mer- 
chants to have placed any insurance at all had it not ben for the 
assurance of the United States Government, as already stated, 
that its citizens would be protected in the matter of these claims 
against France. Even when Ck)ngress shall pay the claims that 
have already been passed upon favorably by the Court of Claims, 
it will far from compensate the companies for their terrible losses 
from capture by the French. So many classes of claims have 
been thrown out by the court, and so small a percentage has been 
favorably reported, that the companies will recover only about 
25 to 30 per cent of air their losses — to say nothing of interest 
lost — so that in the final result vast loss will appear. 

Furthermore, the policies issued were in no sense *' war policies," 
nor were ** war premiums *' charged. On the contrary, the policies 
were the ordinary marine policy of that time, carrying, broadly, 
all the risks of the sea, including seizure (which, of course, would 
be unlawful), pirates, etc., and the premium was a single straight 
premium. No risk of war or of lawful seizure (as war prize) 
was assumed, as is evidenced by the fact that a warranty clause 
was almost invariably added, guaranteeing that the property in- 
sured was American, and the ship American. This was because 
of the United States Government's assurance of protection to 
American rights of commerce (not contraband of war) against 
unlawful seizure. If, on the other hand, a war had existed, aU 
our ships would have been lawful prizes for the enemy, the Ameri- 
can warranty clause would have been meaningless, and the risk 
would have been without any hope of salvage through the inter- 
vention of our Government; in other words, a real war risk. 
Such war conditions, however, did not exist and no such risk 
was assumed by any insurers. With all the vast array of proof 
before the Court of Claims, there is nothing to indicate that a 
single dollar of "war premiums" was ever charged or paid, or 
that a single policy of insurance based on " war premiums " was 
ever issued. On the contrary, many of the policies expressly 
stipulated "Unless the United States shall be at war." In this 
respect these policies differed from those issued against confed- 

36668—10 4 
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erate cruisers during the civil war, or in time of war generally 
(when, of course, there exists no chance of salvage). In such 
cases, to cover this additional risk, a special indorsement is made 
on the policy, or a special policy is issued, and a second premium 
is charged. 

THE DIFFERENCE BETWEEN FRENCH SPOLIATION INSURANCE CLAIMS 

AND THE ALABAMA CLAIMS. 

No lawyer familiar with the facts who has at all studied the 
question will contend that there is any similarity between the 
insurance claims in French spoliation cases and those before the 
Alahania commission. The Alaha/ma insurance claims were on the 
usual marine-risk policies, and then special policies were issued 
against the risk of war for which special premiums were paid; 
and the insurers were allowed to come under the commission if 
they had suffered actual loss, but they had not, except in the case 
of six companies, to all of which their losses were repaid. 

There is another material distinction between the Alabama 
claims and these, in this: The claim made by the United States 
against Great Britain, growing out of the depredations of the 
Alabama, was expressly a national claim for violation of neu- 
trality on the part of Great Britain, and the private claims were 
offered in evidence merely for the purpose of showing the extent 
of the depredations committed in consequence of this violation 
of neutrality, and the distribution afterwards to citizens who had 
lost was entirely a gratuity on the part of the Government. 

In the French spoliation cases, on the contrary, the claims of 
American citizens, as we have already seen, were expressly 
released to France in payment or settlement and as an offset to 
claims which France, as a nation, set up against the United States 
for failure to observe our treaty obligations of February 6, 1778. 
It is manifest that the claims are dissimilar in fact and absolutely 
dissimilar in law. (See Senator Warren, in S. Rept. No. 493, 57th 
Cong., 1st sess., p. 150, quoting from Mr. Bunn in H. Rept. 1051, 
52d Cong., 2d sess., p. 13.) 

ANSWER TO OBJECTION THAT THE FUNDS PAID TO INSURANCE COM- 
PANIES WOULD NOT GO TO THE HEIRS OF THE ORIGINAL STOCK- 
HOLDERS. 

It has been said that the funds paid to insurance companies, as 
creditors of the Government, would not go to the heirs of the 
original stockholders as in the case of payments to the individual 
underwriters. 

In those cases where the companies were forced to suspend, by 
reason of heavy losses, the payments will go to the heirs of the 
original stockholders. In cases in which the companies survived, 
the present stockholders have a better claim than heirs would 
have, because they paid for their stock, while the heirs paid 
nothing. When has it ever before been held that a man who pays 
for property is entitled to less consideration than one who in- 
herits it? 

These claims have always been reckoned as assets of the com- 
panies, and have contributed a part of the value of the stock. 
Neither the holder nor purchaser of the stock could assume that 
the United States would refuse to pay for a claim that the courts 
found justly and legally due. If the United States refuses for 
a century to pay a just claim, it can surely not expect the stock- 
holders of a company to remain unchanged during all that period. 
If the United States had not bartered away the claims of these 
insurance companies to France, and France were still the debtor 
instead of the United States, how long would we listen to a plea 
that the debt should not be paid because the personnel of the 
stockholders had changed? 
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The United States has paid the owners of cargoes, the owners 
of vessels and the individual underwriters, and the corporate 
underwriters are the only persons who have been overlooked. 

Until these are paid the United States will not have discharged 
the debt It owes on account of EYench spoliations. It can not 
afford to make an unwarranted distinction between different 
classes of its citizens. 

The Insurance CJompany 

OF THE State of Pennsylvania. 
J. Henry Soattergood, President. 

Philadelphia, March, 1910, 
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APPENDIX C. 

Ship Eliza, Borrowdale (Senate Mis. Doc. 5, Fiftieth Cong.; first 
sess., p. 59) : 
President and directors of The Insurance Company of North 

America : $4, 900. 00 

Brig Anna, Bingham ( Senate Mis. Doc. 5, Fiftieth Cong., first sess., 
p. 71) : 

The Insurance Company of the State of Pennsylvania 14, 700. 00 

Brig Dolly, Higgms (Senate Mis. Doc. 5, Fiftieth Cong., first sess., 
p. 73) : 

The Insurance Company of the State of Pennsylvania 6, 031. 51 

Schooner The Helena Plumsted, Corry ( Senate Mis. Doc. 5, Fiftieth 
Cong., first sess., p. 81) : 

The Insurance Company of the State of Pennsylvania 9, 506. 00 

Schooner Expedite, Clapp (Senate Mis. Doc. 5, Fiftieth Cong., first 
sess., p. 100) : 

The Insurance Company of the State of Pennsylvania 7, 519. 66 

Brig Mary, Choate (Senate Mis. Doc. 5, Fiftieth Cong., first sess., 
p. 102) : 
President and directors of The Insurance Company of North 

America 9, 310. 00 

Schooner James, Gemmill (Senate Mis. Doc. 5, Fiftieth Cong., first 
sess., p. 107) : 

The Insurance Company of the State of Pennsylvania 11, 760.00 

Schooner Bethia, Lanier (Senate Mis. Doc. 5, Fiftieth Cong., first 
sess., p. 113) : 
President and directors of The Insurance Company of North 

America 3, 920. 00 

Ship Catharine, Farraday (Senate Mis. Doc. 5, Fiftieth Cong., first 
sess., p. 134) : 

The Insurance Company of the State of Pennsylvania 14, 373. 34 

Brig Amelia, Houston (Senate Mis. Doc. 121, Fiftieth Cong., first 
sess., p. 2) : 
President and directors of The Insurance Company of North 

America 12, 740. 00 

The Insurance Company of the State of Pennsylvania 2, 450. 00 

Brig Betsey, Cushing (Senate Mis. Doc. 121, Fiftieth Cong., first 
sess., p. 4) : 
President and directors of The Insurance Company of 'North 

America 28, 420. 00 

The Insurance Company of the State of Pennsylvania 19, 600. 00 

Brig George Washington, Devereux (House Mis. Doc. 418, Fiftieth 
Cong., first sess.) : 

The Insurance Company of the State of Pennsylvania 7, 840. 00 

Brig Anthony, Garrett (Senate Mis. Doc. 5, Fiftieth Cong., second 
sess., p. 2) : 
President and directors of The Insurance Company of North 

America 15, 461. 00 

Ship The Arethusa, McKown (Senate Mis. Doc. 5, Fiftieth Cong., 
second sess., p. 4) : 
President and directors of The Insurance Company of North 

America 10, 780. 00 

The Insurance Company of the State of Pennsylvania 1, 764 00 

Brig Clarissa, Thomas (Senate Mis. Doc. 5, Fiftieth Cong., second 
sess., p. 6) : 

The Insurance Company of the State of Pennsylvania 11, 363. 13 

Schooner Isabella, Mercer (Senate Mis. Doc. 5, Fiftieth Cong., sec- 
ond sess., p. 8) : 
President and directors of The Insurance Company of North 

America 9, 900. 00 

Brig The Maria, Taylor ( Senate Mis. Doc. 5, Fiftieth Cong., second 
sess., p. 10) : 
President and directors of The Insurance Company of North 

America 5, 880. 00 
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Snow Polly J Sankey (Senate Mis. Doc. 5, Fiftieth Cong., second 
sess., p. 11) : 
President and directors of The Insurance Company of North 

America $23,228.94 

Ship William, Barker (Senate Mis. Doc. 5, Fiftieth Cong., second 
sess., p. 13) : 
President and directors of The Insurance Company of .North 

America 2, 940. 00 

Schooner Eutaw, Smith (Senate Mis. Doc. 17, Fiftieth Cong., sec- 
ond sess., p. 4) : 
President and directors of The Insurance Company of North 

America 11, 760. 00 

Brig PolW, Smith (Senate Mis. Doc. 49, Fifty-first Cong., first 
sess., p. 1) : 

The Insurance Company of the State of Pennsylvania 2, 331. 00 

Brig Little Sam, Hacquin (Senate Mis. Doc. 49, Fifty-first Cong., 
first sess., p. 3) : 

The Insurance Company of the State of Pennsylvania 25, 029. 80 

President and directors of The Insurance Company of North 

America 4, 494. 78 

Brig The American, Towne ( Senate Mis. Doc. 5, Fifty-second Cong., 
first sess., p. 4) : 
President and directors of The Insurance Company of North 

America 6, 840.00 

Ship Bacchus, George (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 5) : 

The Insurance Company of the State of Pennsylvania 4, 410. 00 

Schooner Ballahoo, Ripley (Senate Mis. Doc. 5, Fifty-second Cong., 
first sess., p. 8) : 
President and directors of The Insurance Company of North 

America 12, 463. 34 

Snow Boston, Dougherty (Senate Mis. Doc. 5, Fifty-second Cong., 
first sess., p. 13) : 
President and directors of The Insurance Company of North 

America 1, 819. 90 

The Insurance Company of the State of Pennsylvania 3, 332. 00 

Brig Currier, Burr (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 19) : 
President and directors of The Insurance Company of North 

America 19, 600. 00 

The Insurance Company of the State of Pennsylvania 9, 800. 00 

Brig Diana, Kirkbride (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 20) : 
President and directors of The Insurance Company of North 

America i 986. 00 

Brig Eleanor, Treat (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 22) : 
President and directors of The Insurance Company of North 

America 831. 04 

Snow Fanny, Barry (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 26) : 
President and directors of The Insurance Company of North 

America 9, 808. 00 

Brig Lady Washington, Selleck (Senate Mis. Doc. 5, Fifty-second 
Cong., first sess., p. 38) : 
President and directors of The Insurance Company of North 

America 5, 061. 93 

Brig 8ally, Hampton (Senate Mis. Doc. 5, Fifty-second Cong., first 
sess., p. 50) : 
President and directors of The Insurance Company of North 

America 19, 600. 00 

Ship Two Sisters, Henery (Senate Mis. Doc. 5, Fifty-second Cong., 
first sess., p. 56) : 
President and directors of The Insurance Company of North 

America 10, 839. 00 

The Insurance Company of the State of Pennsylvania 12, 163. 77 
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Brig William, Goe (Senate Mis. Doc. 5, Fifty-second Cong., first 
sesff., p. 60) ; 
President and directors of Tlie Insurance Company of North 

America $7, 252. 00 

Brig The Georgia Packet j McKever (Senate Mis. Doc. 76, Fifty- 
second Cong., first sess.) : 

The Insurance Company of the State of Pennsylvania 833.00 

President and* directors of The Insurance Company of North 

America 1, 960. 00 

Schooner Victor, Thrasher (House Mis. Doc. 197, Fifty-second Cong., 
first sess.) : 

The Insurance Company of the State of Pennsylvania 2,450.00 

Brig Hiram, Humphreys (House Mis. Doc. 273, Fifty-second Cong., 
first sess., p. 1) : 

The Insurance Company of the State of Pennsylvania 3, 528. 00 

' Brig Lady Walterstorff, Gutterson ( Senate Doc. 82, Fifty-sixth Cong., 
first sess.) : 

The Insurance Company of the State of Pennsylvania 4,900.00 

President and directors of The Insurance Company of North 

America 18, 058. 20 

Brig Harriot, Campbell (Senate Doc. 327, Fifty-sixth Cong., first 
Bess, f . 
President and directors of The Insurance Company of North 

America 15, 680. 00 

Brig Thetis, Peterkin (Senate Doc. 328, Fifty-sixth Cong., first 

OeSKS. ) a 

President and directors of The Insurance Company of North 

America 17, 150. 00 

The Insurance Company of the State of Pennsylvania 9, 800. 00 

Brig Hannah, Blakeley (Senate Doc. 381, Fifty-sixth Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 2, 940. 00 

Sloop Farmer, Kiler (Senate Doc. 382, Fifty-sixth Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 3, 283. 00 

Ship Concord, Thompson (House Doc. 697, Fifty-sixth Cong., first 
sess. J . 

The Insurance Company of the State of Pennsylvania 25,823.00 

President and directors of The Insurance Company of North 

America 27, 507. 74 

Schooner Olive, Smith (Senate Doc. 66, Fifty-sixth Cong., second 
sess.) : 
President and directors of The Insurance Company of North 

America 2, 940. 00 

Snow Jenny, Lyle (House Doc. 306, Fifty-sixth Cong., second sess.) : 

The Insurance Company of the State of Pennsylvania 2, 500.00 

Brig Hamiah, Cox (House Doc. 387, Fifty-sixth Cong., second sess.) : 
President and directors of The Insurance Company of North 

America 2, 940. 00 

The Insurance Company of the State of Pennsylvania 14,700.00 

Brig Polly, NicoU (House Doc. 270, Fifty-seventh Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 4, 410. 00 

Ship Glasgow, Alcorn (House Doc. 402, Fifty-seventh Cong., first 
sess.) : 

The Insurance Company of the State of Pennsylvania 19, 110. 06 

President and directors of The Insurance Company of North 

America 24, 069. 90 

Sloop Polly, Wilson (Senate Doc. 15, Fifty-seventh Cong., second 
sess.) : 

The Insurance Company of the State of Pennsylvania 6, 646. 97 

Schooner Midget, Hudgins ( Senate Doc. 16, Fifty-seventh Cong., sec- 
ond sess.) : 
The Insurance Company of the State of Pennsylvania 2,363.55 
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Schooner Nymph, Corbett (Senate Doc. 18, Fifty-seventh Cong., sec- 
ond sess.) : 
President and directors of The Insurance Company of North 

America $10, 045. 00 

Schooner Vlalia, Clifton (House Doc. 42, Filty-seventh Cong., sec- 
ond sess.) : 
President and directors of The Insurance Company of North 

America 5, 206. 00 

Schooner John Eason, Cowper (House Doc. 74, Fifty-seventh Cong., 
second sess.) : 
President and directors of The Insurance Company of North 

America 3, 968. 15 

Brig Success, Clark (House Doc. 110, Fifty-seventh Cong., second 
sess.) : 
President and directors of The Insurance Company of North 

America 14, 674. 00 

Schooner Thomas, Sanford (House Doc. 364, Fifty-eighth Cong., sec- 
ond sess.) : 
President and directors of The Insurance Company of North 

America 4, 871. 44 

Brig Leonard, Hills (House Doc. 547, Fifty-eighth Cong., second 
sess. ) . 
President and directors of The Insurance Company of North 

America 9, 800. 00 

Brig Orion, Hopkins (House Doc. 554, Fifty-eighth Cong., second 
sess.) : 
President and directors of The Insurance Company of North 

America 937.72 

Brig Fly, Merrihew (House Doc. 559, Fifty-eighth Cong., second 
sess.) : 
President and directors of The Insurance Company of North 

America 5, 684. 00 

Brig Isabella and Ann, Duer (House Doc. 273, Fifty-eighth Cong., 
third sess.) : 
President and directors of The Insurance Company of North 

America 12, 314. 59 

Brig Ahhy, Williams (Senate Doc. 402, Fifty-ninth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 12, 552. 25 

Brig Delaware, Dunphy (House Doc. 904, Fifty-ninth Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 771.47 

The Insurance Company of the State of Pennsylvania 2, 102. 77 

Brig Eleanor, Price (House Doc. 654, Fifty-ninth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 2, 852. 25 

Brig Jane, Knox (House Doc. 505, Fifty-ninth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 6, 860. 00 

Brig Little John Butler, Smith, jr. (House Doc. 531, Fifty-ninth 
Cong., second sess.) : 
President and directors of The Insurance Company of North 

America 3, 654. 10 

Brig Neutrality, Clark (House Doc. 702, Fifty-ninth Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 12, 358. 16 

Brig Aurora, Phillips, jr. (House Doc. 110, Sixtieth Cong., first 
sess.) : 

The Insurance Company of the State of Pennsylvania 7, 383. 52 

Schooner Betsie, Hastie (House Doc. 88, Sixtieth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 4, 219. 84 

The Insurance Company of the State of Pennsylvania 718. 59 
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Brig Eliza, O'Conner (House Doc. 343, Sixtieth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America $6, 860. 00 

The Insurance Company of the State of Pennsylvania 17, 719. 83 

Brig Franklin^ Morris (House Doc. 342, Sixtieth Cong., first sess.) : 

The Insurance Company of the State of Pennsylvania 5, 880. 00 

Brig Hope, Bright (House Doc. 109, Sixtieth Cong., first sess.) : 

President and directors of The Insurance Company of North 

America 5, 917. 52 

Schooner Kitty, Singleton (House Doc. 96, Sixtieth Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 5, 858. 00 

Brig Peggy, Hourston (Senate Doc. 104, Sixtieth Cong., first sess.) : 

The Insurance Company of the State of Pennsylvania 23, 498. 21 

President and directors of The Insurance Company of North 

America 5, 194. 00 

Sloop Prudent, Kemp (Senate Doc. 419, Sixtieth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 490.00 

Brig Sophia, Shirley (House Doc. 786, Sixtieth Cong., first sess.) : 
President and directors of The Insurance Company of North 

America 4, 934. 32 

Schooner Two Cousins, Devall (House Doc. 439, Sixtieth Cong., first 

President and directors of The Insurance Company of North 

America 9, 800. 00 

Schooner Liberty, Rich (Senate Doc. 100, Sixty-first Cong., first 
sess.) : 
President and directors of The Insurance Company of North 

America 1, 323. 00 

Schooner Betsy Holland, Cassan (House Doc. 234, Sixty-first Cong., 
second sess.) : 
The Insurance Company of the State of Pennsylvania 972. 96 

Total, The Insurance Company of the State of Pennsylvania 314, 904. 61 

Total, President and directors of the Insurance Company of North 

America 510, 420. 58 

Grand total . 825, 325. 19 



APPENDIX D. 

SUMITEB'S BEPOBT. 

[Senate Report No. 306, Forty-eighth Congress, first session.] 
March 12, 1884. — Ordered to be printed. 

Mr. Hoar, from the Committee on Claims, submitted the following report (to 
accompany bill S. 1820) : 

The Committee on Claims, to whom was referred the bill (S. 250) to pro- 
vide for the ascertainment of claims of American citizens for spoliations com- 
mitted by the French prior to the 31st day of July, 1801, and also the petitions 
of Sarah R. Blake and others, Eliza F. Dillingham and others, and Harvey 
Stanley and others, for payment of such claims, have considered the same, and 
report : 

We adopt the report made from this committee to the first session of the 
Forty-seventh Congress, which is subjoined. We report the accompanying 
original bill, and recommend its passage. 



Your committee ask leave to present first a brief congressional history of 
these remarkable claims. In 1802 they were first reported to the House of 
Representatives by Mr. Giles, in behalf of a select committee appointed for 
their investigation. Again, in 1807, by Mr. Marion, of South Carolina. These 
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two reports were a favorable statement of facts without recommendation, 
probably on account of the unfortunate condition of tlie finances at that time. 
In 1818 there was an adverse report by Mr. Roberts ; in 1822, to the House by 
Mr. Russell; in 1824, by Mr. Forsyth. In 1826, under the administration of 
John Quincy Adams, all of the evidence touching these claims, gathered from 
the documentary history and from the ample material accumulated in the 
archives of the Department of State, was for the first time completely presented 
to Ck)ngress, and from that time to this there has never been an unfavorable 
report to either House. 

There have been, however, made to both Houses forty favorable reports, 
among which are one by Mr. John Holmes, three by Edward Everett, three by 
Edward Livingston, one by Daniel Webster, three by Caleb Gushing, three by 
Rufus Choate, four by Truman Smith, one by Hannibal Hamlin, and three by 
Charles Sumner. Twice a bill for the relief of these claimants has passed both 
Houses, one vetoed by President Polk as a Senate bill, and on the veto the 
Senate voted yeas 27, nays 15 ; and one vetoed by President Pierce as a House 
bill, and the House voted on the veto yeas 113, nays 86; in neither case two- 
thirds. 

The legislatures of the thirteen original States have all at various times 
passed resolutions directing their Senators and asking their Representatives 
to take favorable action in behalf of these claimants. 

Your committee will give the briefest possible statement of the nature and 
origin of these claims. 

The colonies were engaged iu their terrible struggle for independence. It 
seemed hopeless ; so hopeless that Washington announced, in a formal letter to 
Congress, "that unless some great and capital change takes place the army 
must be reduced to one or the other of three things — starve, dissolve, or dis- 
perse ; " when, on February 6, 1778, this dark cloud was dispelled by the procla- 
mation of a treaty with France, signed by Benjamin Franklin, in which that 
powerful nation guaranteed to the United States their "liberty, sovereignty, 
and independence, absolute and unlimited," and the United States guaranteed' 
to France, among other things, the " present possessions of the crown of France 
in America, as well as those which it may acquire by future treaty of peace ; " 
and it was further stipulated that " in case of rupture between France and 
England the reciprocal guarantee shall have full force and effect the moment 
such war shall break out." 

The possessions of France in America at this date were the West India 
Islands and Granada and Cayenne on the mainland, and the guarantee to 
France was " forever." France faithfully executed her agreement at a cost of 
$280,000,000, and at the sacrifice of thousands of lives of Infinitely greater value 
than money, and the independence of the United States was achieved. 

A score of years had hardly passed before the whole of monarchical Europe 
was arrayed in arms against republican France, and the American minister, 
of all the ministers of foreign powers, alone remained in Paris. The conduct 
of the United States during that war, the negotiations of treaties, the issuing 
of proclamations, the failure of the performance of the guaranty contained In 
the treaty of alliance with France, are all familiar and fully set forth in the 
reports to which your committee will refer. France, indignant at what she re- 
garded as a breach of faith and gross ingratitude on the part of the United 
States, retaliated by the destruction of thousands of our ships and the con- 
flscation of their cargoes. The claims to-day under consideration are by Ameri- 
can citizens whose property was thus destroyed. The justice of these cliEiims 
against France was urged by the United States and admitted by France, and 
neither here nor there in the history of all the negotiations for their recovery 
was there ever a denial, but France presented a counter claim for national 
wrongs inflicted upon her by the United States. The United States admitted 
the national wrongs, and seeing that the perpetual guaranty made to France in 
the treaty of alliance might forever expose her to such claims, anxious to be 
relieved from the obligations of the treaty, negotiated to that end. 

The result of these negotiations was that France gave the United States a full 
release from all her national " counter-claims," also from the guaranty con- 
tained in the treaty of alliance, and in consideration thereof the United States 
relieved France from all the individual claims of the citizens preferred. It wfes 
a high price to pay, but the value of the purchase amply justified it. Our 
Government received the benefits of this settlement, and never paid a dollar to 
her own citizens whose property she had sacrificed to secure it. The de- 
scendants of those citizens are to-day before Congress asking justice. Such is 
the briefest possible statement of the case of these claimants. 
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The objections to the payment of these claims found in the adverse reports 
referred to, in the "views of the minority" accompanying some of the favor- 
able reports, in the veto messages of Mr. Polk and Mr. Pierce, in a speech of 
Silas Wright, made in the United States Senate in 1835, are as follows : 

1. That they are stale. 

2. That the condition of the finances of the country will not admit of their 
payment. 

3. That at the time they arose there was a state of war between the United 
States and France, 

4. That they were embraced in the Louisiana convention. 

5. That they were embraced in the convention of 1831 with France. 

6. That Congress annulled the French treaties and thus affected them. 
Thus it is evident that very serious and grave issues of both fact and law are 

raised. All these questions are considered and discussed in the report of Hon. 
Charles Sumner made to the United States Senate in 1870, which also embraces 
important statements of fact, citations from state papers, from the treaties 
between the two Governments, the negotiations touching the same, and your 
committee annex said report to this for information, not meaning, however, to 
express any opinion as to the soundness of its argument or the correctness of its 
conclusions or the validity of the claims, as in their judgment no finding by 
them of fact or law is necessary in this case. The bill under consideration 
provides for the ascertainment of all the facts in the controversy, a settlement 
of all the questions of law arising, by the Court of Claims with the right of 
appeal to the Supreme Court of the United States. 

Your committee concur in the opinion that the gravity of the case and justice 
to both the claimants and the Government demand a settlement of these vexed 
questions by an authority whose findings shall be final and conclusive. There- 
fore they report back the accompanying bill, with amendments, with a recom- 
mendation that, as amended, it pass. ' 

Exhibit C. 

[Senate Report No. 10, Forty-flrst Congress, second session.] 

January 17, 1870. — Ordered to be printed. 

Mr. Sumner made the following report (to accompany bill S. No. 350) : 

The Committee on Foreign Relations, to whom was referred Senate bill No, 
350, to provide for the adjustment and satisfaction of claims of American citi- 
zens for spoliations committed by the French prior to 31st day of July, 1801, 
beg leave to report that they now adopt the report of the committee on this 
Wll made to the Senate April 4, 1864, as follows : 

The Committee on Foreign Relations, to whom were referred the petition of 
sundry citizens of New York, presented at the present session, and also numer- 
ous petitions and resolutions of state legislatures, taken from the files of the 
Senate, asking just compensation for " individual " claims on France, appro- 
priated by the United States to obtain a release from important "national" 
obligations, have had the same under consideration, and beg leave to report : 

The welfare of the Republic requires that there should be an end of " suits," 
lest while men are mortal, these should be immortal. Such is a venerable 
maxim of the law, which is illustrated by the case now before the committee. 
The present claims have outlived all the original sufferers, and at least two 
generations of those who have so ably enforced them in the halls of Congress. 
Against their unwonted vitality death has not been able to prevail. 

CHABACTEB OF THESE CLAIMS. 

Of all claims in our history, thes^ are most associated with great events and 
great sacrifices. First in time, they are also first in character, for they spring 
from the very cradle of the Republic and the trials of its infancy. To compre- 
h^id them, you must know, first, how independence was won; and, secondly, 
how, at a later day, peace was assured. Other claims have been merely personal 
or litigious ; these are historic. Here were " individual " losses, felt at the 
time most keenly, and constituting an unanswerable claim upon France, which 
were employed by our Government at a critical moment, like a credit or cash 
iA hand, to purchase release from outstanding " national " obligations, so that 
the whole country became, at once, the trustee of these sufferers, bound, of 
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course, to gratitude for the means thus contributed, but bound also to indeumify 
them against these losses. And yet these sufferers, thus unique in situation, 
have been compelled to see all other claims for foreign spoliations satisfied, 
while they alone have been turned away. As early as 1794 our plundered 
fellow-citizens obtained compensation, to the amount of more than ten million 
dollars, on account of British spoliations. Similar indemnities have been ob- 
tained since from Spain, Naples, Denmark, Mexico, and the South American 
States, while, by the famous convention of 1831, France contributed five million 
dollars to the satisfaction of spoliations under the continental system of Napo- 
leon. Spain stipulated to pay for every ship or cargo taken within Spanish 
waters, even by the French, so that the French spoliations on our commerce 
within Spanish waters have been paid for, but French spoliations on our com- 
merce elsewhere before 1801 are still unredeemed. Such has been the fortune 
of claimants the most meritorious of all. 

In all other cases there has been simply a claim for foreign spoliations, but 
without any superadded obligation on the part of our Government. Here is a 
claim for foreign spoliations the precise counterpart of all other claims, but 
with a superadded obligation on the part of our Government, in the nature of 
a debt, constituting an assumpsit, or implied promise to pay; so that these 
sufferers are not merely claimants on account of French spoliations, but they 
are also creditors on account of a plain assumption by the Government of the 
undoubted liability of France. The appeal of these claimant-creditors is en- 
hanced beyond the pecuniary interests involved when we consider the nature pf 
this assumption, and especially that, in this way, our country obtained a final 
release from embarrassing stipulations with France contracted in the war for 
national independence. Regarding it, therefore, as a debt, it constitutes a part 
of that sacred debt incurred for national independence, and is the only part 
remaining unpaid. 

PEELIMINABY OBJECTIONS. 

Before proceeding to consider the nature of existing obligations on the part of 
the United States, the committee ask attention to three objections which they en- 
counter on the threshold : The first founded on the alleged antiquity of the orig- 
inal claims ; the second, on the alleged character of the actual possessors ; and 
the third, on the present condition of the country. 

CLAIMS ANCIENT, BUT NOT STALE. 

(1) It is said that the claims are ancient and stale, and, therefore, should 
not be entertained. It is true that the claims are the most ancient of any now 
pending, and that they date from the very origin of our existence as a nation. 
But in this respect they do not differ from a Revolutionary pension or a Revo- 
lutionary claim. Down to this day there is a standing committee of the Senate 
entitled '* Committee on Revolutionary Claims; " but if a claim which may be 
traced to the Revolution must be rejected for staleness, there can be little use 
for this committee. If these claims, after uninterrupted sleep throughout the 
long intervening period, were now, for the first time, revived, they might be 
obnoxious to this imputation. But as, from the beginning of the century, they 
have occupied the attention of Congress, and been sustained by speeches, 
reports, and votes, it is impossible to say that they have been allowed to sleep. 

The whole case was stated with admirable succinctness, as long ago as 1807, 
by Mr. Marion, of South Carolina, in the report of a committee of the House 
of Representatives, in the following words : 

" From a mature consideration of the subject, and from the best judgment 
your committee have been able to form on the case, they are of opinion that 
this Government, by expunging the second article of our convention with France 
of the 30th of September, 1800, became bound to Indemnify the memorialists 
for their just claims, which they would otherwise rightfully have had on the 
Government of France for the spoliations committed on their commerce by the 
illegal captures made by the cruisers and other armed vessels of that power. In 
violation of the law of nations and in breach of treaties then existing between 
the two nations ; which claims they were, by the rejection of the said article 
of the convention, forever barred from presenting to the Government of France 
for compensation." 

Claims thus authoritatively stated at that early day cannot be overcome by 
any sleep. 

36668—10 ^5 
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It Is true that these claims were pressed with less constancy and determina- 
tion at the beginning of the century than at a later day. But there are two 
sufficient reasons for the change. First, the evidence on which they are founded 
was less generally known at the beginning than afterward. It was only in 
1826, under the administration of John Quincy Adams, by the communication 
to Congress of the ample materials accumulated in the archives of state, that 
the true strength of the case was fully revealed. Here, in one full volume, was 
the documentary history of the whole double translation, showing, at once, the 
original obligation of France, and the substituted obli^tion of the United 
States, re-enforced by the associations of our own Revolutionary history. A 
more sufficient reason for this change may be found in the fact that for some 
time in the early part of the century our country was still laboring under the 
pressure of the Revolutionary debt. As this pressure was gradually removed, 
and the national resources became more apparent, these claims were naturally 
urged with more confidence, until, on the final extinction of that debt, they 
occupied the attention of the best minds in both houses of Congress. 

No single question in our history has been the subject of such a succession 
of able reports. Whether counted or weighed, these reports are equally excep- 
tional. They are no less than forty-one in number — twenty-three in the Senate 
and eighteen in the House. Among the eminent characters whose names they 
bear are Edward Livingston, John Holmes, Edward Everett, Daniel Webster, 
Caleb Cushing, Charles J, IngersoU, John M. Clayton, and Rufus Choate. Out 
of the whole number only three have been adverse, one in the Senate and two 
in the House. But the three adverse reports were evasive only, besides being 
prior to the communication of the decisive evidence on the subject. The thirty- 
eight reports since that communication were all in favor of the claims. (See 
Appendix A.) 

Resolutions in favor of these claims by thirteen States, being the original 
number which declared Independence, have been presented to Congress between 
the years 1832 and 1858. Some States, not content with one series, have re- 
peated their resolutions and accompanied them with elaborate arguments. They 
all tend to the conclusion that it is the bounden duty of Congress, without 
further delay, to make provision for these claims; and Senators and Repre- 
sentatives are earnestly requested to use their best exertions to secure the 
tmssage of a law of Congress to carry this obligation into effect. 

Memorials and petitions from the beginning testify to the sleeplessness of 
these claims. On the 5th of February, 1802, only forty-six days after the pro- 
mulgation of the convention of 1800, they began, and they have continued from 
that early day down to this very session of Congress, making in. all three 
thousand two hundred and ninety-three. Of these, fourteen hundred and 
0ighty-nine were in the Senate ; eighteen hundred and four in the House. They 
are chiefiy from original sufferers, their executors, administrators, assigns, 
widows, and heirs, residing in the large seaports fom which the despoiled ves- 
lels originally sailed ; but there are some from all parts of the country, where, 
ki the vicissitudes of life, the representatives of original sufferers have been 
earried — ^all of which may be seen in a list of these petitioners. 

Two several times — once under President Polk, and «gain under President 
Pierce — ^both Houses of Congress concurred in an act for the relief of these 
dainmnts; but this tardy justice was arrested by presidential veto. 

In the face of this constant succession of reports, resolutions of state legisla- 
tures, and petitions, constituting not only "continual claim," but continual 
recognition of the claim — the whole crowned by two several acts of Congress — 
it is impossible to attribute negligence to the claimants, or, indeed, any indul- 
gence of inordinate confidence. They have had reason to believe that they 
should be successful. Under such circumstances, the lapse of time, which is 
sometimes urged against them, becomes an argument in their favor, for it adds 
constantly recurring testimony to their merits, besides a new title from the dis- 
appointment to which they have been doomed. Claims beginning thus early, 
and thus sustained, may be ancient, but they cannot be stale. 

POSSESSORS OF THE CL4IMS ARE NOT SI>ECULATORS. 

(2) There is a trival remark, which is rather slur than objection, that may 
Jiustity a moment's attention. It is sometimes said that these claims are no 
longer the property of the original sufferers or their representatives, but that 
they have passed, like a fancy stock, into the hand of speculators. This remark, 
if it had foundation in fact, has not much in equity. It would be hardly cred- 
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itable for a government to take advantage of its own procrastination and refuse 
Just compensation because the original sufferer had been compelled by unwel- 
come necessity to discount his claims. 

From the nature of the case such claims, being unliquidated, do not readily 
pass from hand to handy but remain in the original custody, as has become 
apparent in ample experience. Precisely the same reflection was cast upon the 
claims against Spain, Denmark, and Naples, and Indeed it is cast upon long 
outstanding claims generally, until it has become a commonplace of sarcasm. 
The records of successive commissions which have liquidated foreign claims 
afford its best refutation. In every case these commissions required proof of 
property; but the evidence disclosed that the original sufferers or their legal 
representatives, including heirs, executors, assignees of bankrupts, persons hav- 
ing a lien for advances, or underwriters, possessing in law and equity the same 
right as the original sufferers, were the actual possessors of the larger part. 
There is no reason to suppose that it would be btherwise in the case of claims 
for French spoliations. On the contrary, it is believed that they remain sub- 
stantially where they were when the losses took place. 

The great speculator has been death ; for there are few of these claims that 
have not passed through his hands. Such a transfer cannot draw the title 
into doubt, especially when we consider the character of the petitioners whose 
names are spread on the journals of Congress. It is well known that in many 
families these claims still exist as heirlooms, transmitted by ancestral care in 
the full confidence that, sooner or later, they will be recognized by the Govern- 
ment. 

PBESENT CONDITION OF THE COUNTRY NO REASON AGAINST PAYMENT OF JUST DEBTS. 

(3) It is sometimes suggested that, even assuming the meritorious character 
of these claims, yet in the present condition of the country they ought to be 
I)ostponed. Looking at the practical consequences of this suggestion, it will be 
found that though plausible in form it is fatal in substance. Any postponement 
must inevitably throw these claims into direct competition with those now 
accumulating on account of losses during the rebellion, having in their favor 
the gushing sympathies of our time. It is not unjust to human nature if the 
committee say that the distant in time, like the distant in space, are too often 
out of mind. If the earlier claims are just they should not be exposed to the 
hazards of any such competition, when feeling will be stronger than reason. 
Indeed, from the probability of future claims, whose shadows already begin to 
appear, the argument is strengthened for the immediate satisfaction of those 
which now exist, especially when we consider their character and origin. 

The resources of the people are now tasked to put down the rebellion. Let 
nothing be stinted. But there is another duty which must not be forgotten. 
The just debts of the Republic must be paid to the last dollar. Here also noth- 
ing must be stinted, and the glory of the one will be kindred to the glory of the 
other. The Republic will have new title to love at home and to honor abroad, 
when with one hand it overcomes the rebellion now menacing its existence, and 
with the other does justice to ancient petitioners, long neglected, constituting the 
only remaining creditors left to us from the war of independence. 

STATEMENT OF THE QUESTION. 

Therefore, putting aside all preliminary objections to these claims, from 
alleged antiquity, from the character of the actual possessors, or from the 
present condition of the country, the committee insist that the existing obliga- 
* tions of the United States must be determined according to prmciples of justice 
and the facts of the case. The hearing is now as if there had been no lapse of 
time since the obligations accrued, and as if no war now existed to task the 
country. 

Is the money justly due? To answer this important question the subject 
must be considered in detail under several heads: 

First. The claims of citizens of the United States against France, founded on 
spoliations of our commerce, as seen in their origin and history. 

Secondly. The counter-claims of France, founded on treaty stipulations and 
services rendered in the war of independence, as seen also in their origin and 
history. 

Thirdly. The convention of 1800 and the reciprocal release of the two Govern- 
ments, by which the " individual " claims of the petitioners were treated as a 
set-off to the " national " claims of France. 
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Fourthly. The assumption by our Government of the obligations of France, 
so that the United States were substituted for France, and became liable to 
these petitioners as France had been liable. 

After considering these heads in their order, it will be proper to review the 
objections alleged against the liability of the United States: (1) From the semi- 
hostile relations between France and the United States anterior to the conven- 
tion; (2) from payments under the Louisiana treaty; (3) from payments under 
the convention with France in 1881; (4) from the act of Congress annulling 
the early treaties with France; (5) from the early efforts of our Government 
to obtain from France- the satisfaction of these claims; and (6) from the 
desperate character attributed to these claims at the time of their abandonment. 

The question of "just compensation" will present itself last: (1) In the 
advantages secured to the United States by the sacrifice of these claims; (2) 
in the value of the losses which the claimants suffered; and (3) in the recom- 
mendation of the committee. 

The subject is of such importance from the magnitude of interests involved 
and from its historic character that the minuteness of this inquiry will not be 
regarded as superfluous. 

THE CLAIMS OF AMERICAN CITIZENS IN THEIR ORIGIN AND HISTORY. 

I. The history of French spoliations on our commerce is a gloomy chapter, 
where a friendly power, assuming the name of republic, shows itself fitful, pas- 
sionate, and unjust. This conduct is more remarkable when it is considered 
that only a short time before, France, while yet a kingdom, contributed treasure 
and blood to sustain our national independence. And yet an explanation may be 
found in the extraordinary temper of the times. By a generous uprising of the 
people the kingdom was overthrown, and then, as the alarmed royalties of 
Europe intervened, the head of the monarch was thrown to them as a gage of 
battle. The gage had been accepted in advance, and all those royalties, by suc- 
cessive treaties, entered into coalition against France. The fieets of England 
came tardily into the great contest, but their presence gave to it a new charac- 
ter, and enveloped ocean as well as land to its flames. 

The growing commerce of the United States suffered from both sides, but 
especially from France, driven to frenzy by the British attempt, in the exercise 
of belligerent rights, to starve a whole nation, 

French feelings were still further aroused against the United States when, 
instead of friendship and alliance, France was encountered by the proclamation 
of neutrality launched by Washington on the. 22d April, 1793, where he under- 
took, in behalf of the United States, " to adopt and pursue a conduct friendly 
and impartial toward the belligerent powers." Here, according to France, was 
a failure not only of that proper sympathy which was due from us, but even 
, of solemn duties pledged by those early treaties which helped to secure the 
national independence. This failure, which became afterward the occasion of 
' counter-claims, contributed to the exasperation of the time. 

An early apology, addressed to the American minister at Paris by the French 
Government, attests the spoliations which had begun, and discloses also their 
indefensible character, unless the common language spoken by the English, as 
well as ourselves, was a sufficient excuse. Here are the exact words : 

"We hope that the Government of the United States will attribute to their 
true cause the abuses of which you complain, as well as other violations of 
. which our cruisers may render themselves guilty in the course of the present 
war. It must perceive how difficult it is to contain within just limits the indigna- 
tion of our marines, and, in general, of all the EYench patriots, against a people 
who speak the same language, and having the same habits as the free American. 
The difficulty of distinguishing our allies from our enemies has often been the 
cause of offenses committed on board your vessels; all that the administration 
could do is to order indemnification to those who have suffered and to punish 
the guilty." (French Spoliations, Ex. Doc, 1826, p. 70.) 

Thus heedlessly did these spoliations begin. But the national convention 
associated itself by formal act with this injustice, when, on the 9th May, 1793, 
only seventeen days after the proclamation of neutrality, but before it had 
arrived in France, a retaliatory decree was issued in response to the British 
attempt at starvation — arresting all neutral vessels laden with provisions, and 
destined to an enemy's port It was not disguised, even in the decree itself, 
that it was a violation of the rights of neutrals ; but the necessity of the case 
was pleaded, and indemnity was promised to neutrals who might suffer by its 
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operation. Unwilling to await the dilatory performance of this promise, our 
minister at Paris remonstrated against the application of the decree to vessels 
of the United States. Amidst vacillations of the national assembly, which, under 
the urgency of our minister, at one time seemed to relent, the decree continued 
to be enforced against the property of American citizens. Here were spoli- 
ations, confessed at the time to be in violation of neutral rights, which still rise 
in judgment. 

As the intelligence of these spoliations reached the United States, our whole 
commerce was fluttered. Merchants hesitated to expose ships and cargoes to 
such cruel hazards. It was necessary that something 'should be done to enlist 
again their activity. At this stage the National Government came forward 
voluntarily, with assurance of protection and redress. This was in a circular 
letter, dated 27th August, 1793, when Mr. Jefferson, the Secretary of State, In 
the name of the President, used the following language : " I have it in charge 
from the President to assure the merchants of the United States, concerned in 
foreign commerce or navigation, that our attention will be paid to any injuries 
they may suffer on the high seas, or in foreign countries, contrary to the law 
of nations and existing treaties, and that, on their forwarding hither well- 
authenticated evidence of the same, proper proceedings will be adopted for 
their relief." (French Spoliations, Ex. Doc., 1826, p. 217.) This circular was 
adopted by President Washington, in his message of December 5, 1793, where he 
speaks as follows: "The vexations and spoliations understood to have been 
committed on our vessels and commerce by the cruisers and officers of some 
of the belligerent powers, appeared to require attention. The proof of these^ 
however, not having been brought forward, the description of citizens supposed 
to have suffered were notified that, on furnishing them to the E^xecutive, due 
measures would be taken to obtain redress of the past, and more effectual pro- 
visions against the future." (French Spoliations, Ex. Doc., 1826, p. 253.) 
Here, then, wa& a double promise from the National Government, under the 
influence of which our merchants continued their commerce and ventured once 
more upon the ocean. Their Government had tempted them, and on the occur- 
rence of " injuries on the high seas," these good citizens, according to instruc- 
tions, made haste to lodge with the Department of State the " well-authenti- 
cated evidence of the same." Their grandchildren and great-grandchildren are 
waiting, even now, the promised redress. 

Thus, at the very beginning of these spoliations, they were recognized by 
both Governments in their true character. The national convention, even in its 
arbitrary edict, confessed them. The administration of Washington, in its 
solemn assurance of protection, confessed them also. Offspring of wrongful vio- 
lence in the heat of war, they were regarded on each side as Indefensible. 
Ministers, in this respect, reflected the sentiments of the two Governments. 
Fauchet, the French minister, at Philadelphia, in a communication to the Secre- 
tary of State, under date of March 27, 1794, expressed himself in this manner : 
" If any of your merchants have suffered any injury by the conduct of our 
privateers (a thing which would be contrary to the intention and express 
order of the Republic), they may, with confldence, address themselves to the 
French Government, which will never refuse justice to those whose claims are 
legal." (French Spoliations, Ex. Doc, 1826, p. 263.) Mr. Morris, our minister 
at Paris, under date of March 6, 1794, thus gave vent to his feelings : ** These 
captures create great confusion, must produce much damage to mercantile men, 
and are a source of endless and well-founded complaint. Every post brings 
me piles of letters about it from all quarters, and I see no remedy. In the 
mean time, If I would give way to the clamors of the Injurled parties, I ought 
to make demands very like a declaration of war." (Ibid., p. 77.) But M. 
Buchot, the French commissioner of foreign relations, addressed to Mr. Morris 
the following soothing words, under date of July 5, 1794 : " The sentiments of 
the convention and of the Government toward your fellow-citizens are too wcil 
known to you to leave a doubt of their disposition to make good the losses 
which circumstances Inseperable from a great revolution may have caused some 
American navigators to experience." (Ibid., p. 77.) Such was the testimony 
at that day of ministers on both sides. 

Meanwhile, Genet, the French minister at Philadelphia, was dismissed by 
President Washington on account of presumptuous Interference in our affairs, 
especially hostile to the proclamation of neutrality ; and John Jay was in Lon- 
don to negotiate the treaty of 1794, which goes under his name. Both these 
events added to the exasperation of France. But Mr. Monroe, who had taken 
the place of Mr. Morris at Paris, was full of sympathy for the new Republic, 
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even when he frankly discharged his unpleasant duties. In a communioatlon 
to the committee of public safety, under date of October 18, 1794, he exposed a 
" frightful picture of difficulties and losses, equally injurious to both countries, 
which. If suffered to continue, must unavoidably interrupt for the time the 
commercial intercourse between them." (State Papers, Foreign Affairs, vol. 1, 
p. 683.) Notwithstanding this strong language, his influence was thought to 
have prevailed so far that President Washington ventured to announce in a 
confidential message of February 20, 1795, good news for our plundered mer- 
chants. " It affords me," he said, " the highest pleasure to inform Congress 
that perfect harmony reigns between the two Republics, and that these claims 
are in a train of being discussed with candor, and amicably adjusted." (Wait*s 
American State Papers, vol. 3, p. 402.) This perfect harmony was short-lived, 
and the hopes which flowed from it were nipped in the bud. 

The knowledge of Mr. Jay's negotiations with England had already pro- 
duced uneasiness in France ; but when the treaty, on its ratification, in October, 
1795, was finally divulged, there was an outburst against us. The treaty was 
pronounced to be in violation of existing engagements with France, and our 
whole policy was openly branded by the president of the directory, in his reply 
to Mr. Monroe, as a " condescension of the American Government to the wishes 
of its ancient tyrant." The directory refused to receive Charles Cotesworth 
Pinckney, sent by our Government in the place of James Monroe. Meanwhile, 
by a succession of cruel edicts, it unleashed all its cruisers to despoil our com- 
merce, and to cry havoc wherever they sailed. On the 2d July it was declared 
that " the French Republic will treat neutral vessels, either as to confiscation, 
searches, or capture, in the same manner as they shall suffer the English to 
treat them." The Indefinite terms of this edict were justly denounced by our 
Government as giving scope for arbitrary construction, and consequently for 
unlimited oppression and vexation. (French Spoliations, Ex. Doc, 1826, p. 434.) 
These results were soon manifest. With contagious injustice, the French agents 
of St. Domingo reported to the Government at home, " that having found no 
resource in finance, and knowing the unfriendly disposition of the Americans, 
and to avoid perishing in distress, they had armed for cruising, and that already 
eighty-seven cruisers were at sea; and that, for three months preceding, the 
administration had subsisted and individuals been enriched out of those prizes." 
(Ibid., p. 435.) So extensively did this brutality prevail, that it was announced 
that ''American vessels no longer entered the French ports unless carried in 
by force." (Ibid.) 

This spirit of retaliation broke forth in still another edict of the directory, 
which became at once a universal scourge to American commerce. This edict, 
which bears date March 2, 1797, after enlarging the list of contraband, and 
ordaining other measures of rigor, proceeds to declare all American vessels 
lawful prize. If found without a rOle d'6quipage or circumstantial list of the 
crew ; all of which was in violation of existing treaties, and also of usages of the 
United States, which notoriously did not require, among a ship's papers, any 
such list. No edict was so comprehensive in its sweep; for as all our vessels 
were unprovided with this safeguard, they were all defenseless. Spoliations 
without number ensued, so absolutely lawless and unjust that John Marshall 
did not hesitate to record of them in his journal under date of December 17, 
1797, that " the claims for property captured and condemned for want of a rdle 
d*^quipage constituted as complete a right as any individual ever possessed." 
(French Spoliations, Ex. Doc., 1826, p. 471.) This right, thus complete, accord- 
ing to the judgment of this great authority, is a large part of the claims still 
pending before Congress. 

As if to complete this strange, eventful history, another edict, at once in- 
hospitable and unjust, was launched by the directory January 17, 1798, pro- 
hibiting every vessel that had entered an English port from being admitted 
Into any port of the French Republic; and still further, handing over to con- 
demnation "every vessel laden in whole or in part with merchandise coming 
out of England or its possessions." (French Spoliations, Ex. Doc, 1826, p. 483.) 
This edict was promptly denounced by the American plenipotentiaries newly 
arrived at Paris. In earnest, vigorous tones they said that it invaded at the 
same time the interests and the independence of neutral powers; that It took 
from them the profits of an honest and lawful industry, as well as the inesti- 
mable privilege of conducting their own affairs as their own judgment might 
direct, and that acquiescence in it would establish a precedent for national 
degredation that would authorize any measures which power might be disposed 
to practice. Thus did the plenipotentiaries depict the spirit in which the 
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French spoliations had their origin, and the humiliating consequences of sub- 
mission to the outrage. But the personal sufferers are, down to this day, with- 
out redress. 

Perplexed and indignant at these proceedings, the United States meanwhile 
constituted a special mission, comi)osed of three eminent citizens, Mr. Pinckney, 
Mr. Marshall, and Mr. Gerry, who were charged especially to secure indemnity 
for these spoliations. In his elaborate letter of instructions, dated July 15, 
1797, the Secretary of State, Mr. Pickering, lays down the following rule of 
conduct : " In respect to the depredations on our commerce, the principal object 
will be to agree on an equitable mode of examining and deciding the claims of 
our citizens, and the manner and periods of making compensation. The pro- 
posed mode of adjusting the claims, by commissioners appointed on each side, 
is so perfectly fair, we cannot imagine that it will be refused." Although this 
reparation was not made an " indispensable condition of the proposed treaty," 
yet the plenipotentiaries were enjoined " not to renounce these claims of our 
citizens, nor to stipulate that they be assumed by the United States Govern- 
ment." (French Spoliations, Ex. Doc, 1826, pp. 454, 455.) Thus fully were all 
these claims recognized at that time by our Government, and most carefully 
placed under the protection of our plenipotentiary triumvirate. 

The triumvirate found the French Republic in no mood of justice. Bonaparte 
was then triumphant at the head of the army of Italy, and Talleyrand was 
exhibiting his remarkable powers at the head of the foreign relations of France. 
"Victory had given confidence, and the exulting Republic was standing tip-toe, 
more disposed to strike than negotiate, unless it could dictate, and implacable 
always toward £2ngland and all supposed to sympathize with this power. After 
exactions and humiliations hard to bear, the plenipotentiaries were compelled 
to return home without being received officially by the intoxicated Government 
to which they had been addressed, but not before they had encountered the 
masterly ability of Talleyrand, who, in reply to their statement of the claims 
of the United States, presented the counter-claims of France. Though remain- 
ing in Paris merely on suffrance, they had unoflicial interviews with various 
agents of the Republic, and even with Talleyrand himself; but without dwell- 
ing on details which are not pertinent to this occasion, it is enough to say that, 
while refusing to offer a loan or a bribe, they were able to declare frankly to 
Talleyrand "that France had taken violently from America more than fifty 
millions of dollars, and treated us in every respect as enemies" (Wait's 
American State Papers, vol. 3, p. 497) ; and also to receive from Talleyrand a 
concession, recorded In one of their dispatches, that " some of these clams were 
probably just"— with the inquiry, "whether, if they were acknowledged by 
Prance, we could not give a credit as to the payment, say for two years?" 
(French Spoliations, Ex. Doc., 1826, p. 487.) Here again was an admission 
not to be forgotten. 

The return of our plenipotentiaries without satisfaction was aggravated by 
circumstances which an eminent continental writer has not hesitated to brand 
as " unique in the annals of diplomacy." (Garden, Trait^s de Paix, torn. 6, p. 
120.) The American plenipotentiaries were invited to pay a gratification of 
twelve hundred thousand francs, and the whole desperate intrigue, conducted 
by persons known in the correspondence as X, Y, Z, was unveiled to the world. 
The country was indignant, and war seemed imminent. By various acts of 
legislation Congress entered upon preparations, summoning Washington from 
retirement to gird on his sword once more as lieutenant-general. The claims 
for French spoliations were never absent from the mind. By act of the 28th 
May, 1798, public vessels of the United States were authorized to capture all 
*' armed vessels of the Republic of France which have committed, or shall be 
found hovering on the coast of the United States for the purpose of committing, 
depredations on vessels belonging to citizens thereof;" and this statute was 
introduced by a preamble asserting "depredations on the commerce of the 
United States, in violation of the law of nations and of treaties." By act of 
June 13, 1798, all commercial intercourse was suspended between the United 
States and France, until the "Government of France shall clearly disavow, 
and shall be found to refrain from aggression, depredations, and hostilities by 
them encouraged and maintained against the vessels and other property of the 
citizens of the United States." By act of June 25, 1798, merchant vessels of 
the United States were authorized to resist search or seizure by any French 
armed vessel ; to repel assaults and to capture the aggressors, until " the Gov- 
ernment of France shall cause the commanders and crews of all armed French 
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vessels to refrain from the lawless depredations and outrages hitherto encour- 
aged and authorized by that Government against the merchant vessels of the 
United States." By act of July 7, 1798, the treaties with France were declared 
to be no longer obligatory on the United States ; and this statute was introduced 
by a preamble asserting that "the just claims of the United States for repara- 
tion of injuries had been refused, and their attempts to negotiate an amicable 
adjustment of all complaints between the two nations had been repelled with 
Indignity." Thus, by express term, in repeated acts at the time, did Congress 
recognize the validity of these claims. 

By these vigorous measures the rights of these claimants were asserted, and 
the country was put in an attitude of defense. The French directory became 
less intolerable, and negotiations were invited again, with the assurance that 
the former rudeness should not be renewed. John Adams was now President, 
and for the sake of peace he seized the opportunity of this overture, by appoint- 
ing Chief Justice Ellsworth, Patrick Henry, and William Van Murray as a 
second plenipotentiary triumvirate to France. As Mr. Henry declined, Mr. 
Davie, of North Carolina, was substituted in his place. In adjusting the instruc- 
tions President Adams himself took a personal part, as appears by a letter to 
the Secretary of State, where he says: "The principal points, indeed all the 
points, of the negotiation were so minutely considered, and approved by me and 
aU the heads of department, that nothng remains but to put them into form and 
dress, which service I pray you to perform as promptly as possible." (Adams*s 
Works, vol. 1, p. 553.) But "all the points" were three only: 1st. Indemnity 
for spoliations of American commerce ; 2d. The unquestionable wrong of seizing 
American vessels for the want of papers known to French law as rOle 
d'^uipage ; 3d. The refusal to renew the treaty guarantee of the French West 
Indies. Such were the ultimata originally settled by the President and his 
Cabinet on the 4th March, 1799, and afterwards fully developed in the elaborate 
instructions of Mr. Pickering, dated 22d October, 1799, which, after announcing 
that " the conduct of the French Republic would well have justified an imme- 
diate declaration of war on the part of the Unit^ States," proceeded to declare, 
as the first point, that the plenipotentiaries, " at the opening of the negotiation, 
will inform the French ministers that the United States expect from France, 
as an indispensable condition of the treaty, a stipulation to make to the citizens 
of the United States full compensation for all losses and damages which they 
shall have sustained by reason of irregular or illegal captures, or condemnation 
of their vessels and other property." And the instructions end as they began,, 
by declaring as first among the ultimata, " that an article be inserted for 
establishing a board with suitable powers to hear and determine the claims of 
our citizens, and binding France to pay or secure payment of the sums which 
shall be awarded." (French Spoliations, Ex. Doc, 1826, pp. 562, 575.) Mark 
here the positiveness of the assertion. 

These instructions attest the interest of our Government in these indemnities. 
Placed first among the ultimata adopted in the councils of President Adams, 
they were placed first in the diplomatic instructions. But there is yet other 
evidence of their character and amount. The Secretary of State, in a report 
to Congress dated January 18, 1799, after attributing them to French feeling 
on account of the British treaty, proceeds to characterize them in remarkable 
words: "Yet that treaty had been made its chief pretense for these unjust 
and cruel depredations on American commerce, which have brought distress on 
multitudes, and ruin on many of our citizens, and occasioned a total loss of 
property to the United States of probably more than twenty millions of dollars." 
(French Spoliations, Ex. Doc., 1826, p. 480.) Such were the outrages for 
which our plenipotentiaries were to seek redress. 

The directory had ceased to exist, but on reaching Paris the plenipotentiaries 
were cordially received by Talleyrand, the citizen minister of foreign affairs, 
who, without delay, presented them to the First Consul as he was about to 
mount for that wonderful campaign which, beginning in the passage of the 
Alps, ended at Marengo. Negotiations commenced at once, Joseph Bonaparte, 
elder brother of the First CJonsul, and afterwards King of Spain, being at the 
head of the commission on the part of France. Appreciating, as they announced, 
" the value of time," the American plenipotentiaries, in a brief note on the 7th 
April — the very day when the exchange of powers was completed — proposed 
" an arrangement to ascertain and discharge the equitable claims of citizens of 
either nation upon the other, whether founded in contract, treaty, or the law 
of nations," all of which was to be done in order "to satisfy the demands of 
justice and render a reconciliation cordial and permanent." (French Spolia- 
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tlons, E2x. Doc., 1826, p. 581. ) Thus distinctly were these claims presented at the 
very threshold. The French plenipotentiaries, in their prompt reply, admitted 
that " the first object of the negotiation ought to be the determination of the 
regulations, and the steps to be followed for the estimation and identification of 
injuries for which either nation may make claim for itself or for any of its 
citizens." (Ibid., p. 581.) Here was the suggestion of claims, not only " indi- 
vidual," but also " national," under which loomed the counter-claims of France. 

The American plenipotentiaries, while professing to be free from "appre- 
hension of unfavorable balance," protested against the consideration of any 
" national " claims until some " convenient stage of the negotiation, after it 
shall be seen what arrangement would be acceptable for the claims of citizens." 
(Ibid., p. 582.) The French plenipotentiaries rejoined by enforcing " national " 
as weU as " individual " claims. (Ibid., p. 583.) The issue seemed to be made. 
On the one side were the " individual " claims of American citizens, on the other 
side the "national" claims of France. The American plenipotentiaries were 
not authorized to recognize the "national" claims. The French plenipotenti- 
aries were not authorized to recognize the " individual " claims without a pre- 
vious recognition on our part of the " national " claims. At last, after various 
efforts at harmony, it was officially announced that " the negotiation was at a 
stand on the part of France," as her plenipotentiaries were constrained by the 
Instructions of the First Consul " to make the acknowledgment of former treaties 
the basis of negotiation and the condition of compensation." (Ibid., p. 609.) 
The First Consul was then on the Italian slope of the Alps, about to pounce upon 
the astonished Austrian s. Claims and counter-claims were at that moment of 
little interest to him. 

Thus far the committee have exhibited the origin and history of the claims 
of the United States. The time has come to change the scene and to exhibit 
those counter-claims which played such a part in the successive negotiations, 
and finally produced that dead-lock when the two powers stood face to face with 
antagonistic claims, unable to go forward and unwilling to go backward. 

COUNTERCLAIMS OF FRANCE, THEIR ORIGIN AND HISTORY. 

II. The counterclaims of France differ widely from the claims of American 
citizens. They were not " individual " but " national," being founded on alleged 
violations of treaty stipulations assumed by the United States in return for the 
aid of France in the establishment of national independence. During the pro- 
tracted controversy between the two Republics they were detailed in numerous 
official notes ; but they were brandished by Talleyrand, with offensive skill and 
effect, in the very faces of our insulted plenipotentiaries, under date of March 
18, 1798, when, while driving them from Paris, he insisted "that the priority 
of grievances and complaints belonged to the French Republic, and that these 
complaints and these grievances were as real as numerous, long before the 
United States had the least ground of claim." (French Spoliations, Ex. Doc, 
3826, p. 490.) Careful inquiry enables us to see that this allegation, thus con- 
fidently uttered, was not without a certain foundation; and here we repair to 
the history of our country. 

The triumph with which our war of independence happily ended came tardily, 
after seven years of battle, suffering, and exhaustion, but it was hastened, if not 
assured, by the generous alliance of France. From Bunker Hill to Saratoga 
the war was checkered with gloom, whict even the surrender of Burgoyne did 
not suffice to dispel. Then came the dreary winter at Valley Forge, when 
soldiers of Washington, after treading the snows barefoot, were obliged, for 
want of blankets, to huddle all night by the fires, and even the stout heart of 
the commander in chief bent so far as to announce, in formal letter to Congress, 
that " unless some great and capital change takes place the army must be inevi- 
tably reduced to one or the other of three things — starve, dissolve, or disperse." 
But the scene was changed when the glad tidings came that France, by solemn 
treaty signed by Franklin, February 6, 1778, had bound herself to " guarantee 
to the United States their liberty, sovereignty, and independence, absolute and 
unlimited." The camp broke forth with the mingled joy of soldier and patriot 
as it turned gratefully to Lafayette, already by the side of Washington, glorious 
forerunner of armies and navies now promised to our cause. Congress took up 
the strain of Joy, and by a unanimous vote ratified the treaty which opened to 
our country the gates of the future. 

It would be difficult to estimate the value of this treaty in money, especially 
when we consider its consequences. According to the report of Calonne, the 
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French minister of finance, the war which ensued in the support of this guaran- 
tee cost France fourteen hundred and forty millions of francs, or about two 
hundred and eighty millions of dollars. But French blood, more costly than 
money, was shed on land and sea in the same cause, until at last the army of 
Cornwallis surrendered at Yorktown to the allied forces of Rochambeau and 
Washington, and the war closed by the recognition of our national independence. 
If liberty be priceless — ^if life be priceless — ^then was the aid lavished by France 
infinite beyond calculation. 

The engagements were not all on the side of France. Beyond the gratitude 
due for this powerful alliance there were express obligations solemnly assumed 
by the United States, not only in the treaty of alliance, but also in the treaty 
of amity and commerce negotiated on the same day. These obligations, consti- 
tuting the consideration of the mighty contract, were of two classes: First, a 
guarantee by the United States of the possessions of France in America ; and, 
secondly, important privileges for the armed ships of France, with a promise of 
American convoy to French commerce. 

(1) The terms of the guarantee are as follows: "The two parties guarantee, 
mutually, from the present time and forever, against all other powers, to wit, 
the United States to his most Christian Majesty, the present possessions of the 
crown of France in America, as well as those which it may acquire by the future 
treaty of peace. And his most Christian Majesty guarantees, on his part, to the 
United States, their liberty, sovereignty, and independence, absolute and unlim- 
ited, as well in matters of government as commerce, and also their possessions, 
and the additions or conquests that their confederation may obtain during the 
war from any of the domains now or heretofore possessed by Great Britain in 
North America." (Art II.) To fix more precisely the sense of this article it 
was further stipulated that *' in case of rupture between France and England 
the reciprocal guarantee shall have full force and effect the moment such war 
shall break out; or if no rupture take place then the guarantee shall not take 
place until the moment of the cessation of the present war between the United 
States and England shall have ascertained their possessions." (Statutes at 
Large, vol. 8, p. 10.) The possessions of France in America at this date were 
the islands of St. Domingo, Martinique, Guadalupe, St. Lucia, St. Vincent, 
Tobago, Deseada, Mariegalante, St Pierre, Miquelon, Granada, and, on the 
mainland, Cayenne — each and all of which the United States guaranteed to 
France forever, being a continuing guarantee, so far as this term of law may be 
applied to an international transaction, which, beginning " in case of rupture 
between France and England," was operative after " the cessation of the war 
between the United States and England," and was to continue " forever." 

The terms of the " guarantee " are general, and It was " forever." Even if 
UAited to defensive war, it would be diflSicult to say that France was not 
engaged in such a war, with the added incident that it was a war by a com- 
bination of kings to overcome a republic. France was alone, while the royalties 
of Europe gathered their forces against her. It was only after the execution 
of the King that England joined this array, lending to it invincible navies. 
But according to ofllcial avowals it was what King George called " the atrocious 
act recently perpetrated at Paris" that finally prompted the part she under- 
took (Ann. Reg., 1793; State Papers, 229) ; and her real object, in the language 
of Mr. Fox, was "no other than the destruction of the internal government of 
France." The case was unprecedented, but it is diflicult to say thai It did not 
come under the " guarantee." The casus foederis had occurred. If France did 
not exact performance that is no reason why our obligations should be dis- 
owned, when at the present moment we are trying to arrive at some apprecia- 
tion of their extent. A careful examination of the treaty shows that the 
" guarantee " became primarily obligatory on the occurrence of a rupture be- 
tween E^rance and England. Nothing is said or suggested as to the character 
of the war, whether offensive or defensive. It is enough that there was a 
" rupture." In such a case the " guarantee," according to the illustration of 
Cicero, was tanquam gladlus in vagina, at the disposal of France. Our Secre- 
tary of State, even while seeking to limit its application, seems to have seen It 
prospectively in this light, when in his instructions of July 15, 1797, to our 
plenipotentiaries, Messrs. Pinckney, Marshall, and Gerry, he said : " Our guaran- 
tee of the possessions of France in America will perpetually expose us to the 
risk and expense of war, or to disputes and questions concerning our national 
faith." (French Spoliations, Ex. Doc, 1826, p. 457.) 

(2) The treaty of amity and commerce contained a succession of mutual 
stipulations, by which the United States undertook, first, to protect and defend 
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by their ships of war, or convoy any or all vessels belonging to French subjects, 
so long as they hold the same course, " against all attacks, force, and violence, 
in the same manner as they ought to protect and defend " the vessels of citizens 
of the United States (arts. 6 and 7) ; secondly, to open their ports to French 
ships of war and privateers with their prizes and to close them against those of 
any power at war with France, except when driven by stress of weather, and 
then " all proper means shall be vigorously used that they go out and retire as 
soon as possible" (art. 17) ; thirdly, to allow French privateers "to fit their 
ships, to sell what they had taken, or in any other manner whatsoever to ex- 
change their ships, merchandise, or any other lading," but privateers in enmity 
with France are forbidden even to victual in ports of the United States ( Statutes 
at Large, vol. 8, p. 13). As if to round and complete these engagements it was 
further stipulated on the part of the United States, in a consular convention 
which, after many perplexities of diplomacy, baffling the tried skill of Franklin, 
was finally signed by Mr. Jefferson, in 1788, as a postscript to the earlier 
treaties, that French consuls and vice-consuls in the United States should have 
power and jurisdiction on board French vessels in civil matters, with the entire 
Inspection over such vessels, their crews, and the changes and substitutions 
there to be made (art. 7, ibid., p. 112). 

Such, briefly recited, were the solemn engagements of the United States, sanc- 
tioned by treaties, as the price of independence. So long as France remained 
at peace with all the world, especially with Great Britain, these engagements 
slept unnoticed, but ready at the first blast of war to spring into life. At last 
that blast was heard, perhaps as never before in human history, echoing from 
capital to capital and sounding a crusade of monarchical Europe against repub- 
lican France. Of all the foreign ministers at Paris, the minister of the United 
States alone remained ; the rest had fied. 

The minister of the United States saw the danger lowering upon his own 
country from the obligations of existing treaties. In a letter to the Secretary of 
State, dated December 21, 1792 (American State Papers, Foreign Affairs, vol. 1, 
p. 347), after presenting a rapid sketch of the rising of Europe against France, 
he adds : " The circumstance of a war with Great Britain becomes important 
to us in more cases than one." And he then alluded to the " question respecting 
the guarantee of American possessions, especially if France should attempt to 
defend her islands." Notoriously Gouverneur Morris did not sympathize 
strongly with the French Republic, but, against all arguments for noncom- 
pliance with our original engagement, because the Government with which they 
were made had ceased to exist, his sensitive nature broke forth in the " wish 
that all our treaties, however onerous, may be strictly fulfilled according to 
their true intent and meaning," which he followed in language foreign to the 
phrases of diplomacy, by picturing the honest nation as that which, like the 
honest man. 

Hath to its plighted faith and vow forever stood ; 

And though it promised to its loss, yet makes that promise good. 

In harmony with this exclamation of the plenipotentiary are the words of 
Vattel, an authority much quoted at the time, when he says : " To refuse an 
ally the succors due to him, without a just dispensation, is doing him an injury, 
and there being a natural obligation to repair the damage done by our faulty 
and especially by our injustice, we are bound to indemnify an ally for all the 
losses he may have sustained from our unjust refusal." (Vattel, Law of 
Nations, book 3, cap. 6, section 94.) 

Since the signature of the treaties times had changed, and men had changed 
with them. There was no bad faith on either side, in the ordinary sense of 
the term, but intervening events and exigencies of self-defense had driven 
each into unexpected inconsistencies of conduct. If on one side there was a 
neglect of original engagements, there was on the other an equal neglect of 
international duties. The tornado in mad career uprooted old landmarks, 
and each was striving to find new lines of reciprocal relations. Franklin, 
signing the " guarantee," did not expect so soon to call down upon his country 
the lightnings of an embattled world; nor did France, while formally conced- 
ing neutral rights on the ocean and assuring our national independence, ex- 
pect so soon to become the plunderer of our commerce. But the great tragedy 
of the time would have been less complete if its domineering Nemesis had 
suffered the two republics to dwell in harmony together. They were whirled, 
on each side, into those questionable acts out of which have sprung the claims 
and counterclaims now under consideration. 
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A new French minister was at hand, accredited to President Washington, with 
fresh instructions. Differences of opinion appeared in the cabinet on the obli- 
gations of the guarantee, some holding that it expired with the French mon- 
archy, and others that the war on which France had entered was not defensive, 
so that the casus foederis had not arrived. After ample discussion the procla- 
mation of neutrality was adopted April 22, 1793, destined to become a turning 
point in our history. Chief-Justice Marshall, whose opportunities of infor- 
mation were unquestionable, has let us know that the proclamation was ** in- 
tended to prevent the French minister from demanding the performance of 
the guarantee contained in the treaty of alliance." But before the procla- 
mation reached France, orders in direct repugnance to the treaties with the 
United States, were issued there for the capture and forfeiture of enemies' 
goods on board neutral vessels, whereas it has been stipulated that free ships 
should make free goods, so that even if the denial of the "guarantee" was 
wrong, and the proclamation, according to French accusation, was ** insidious," 
the United States were not the first to offend. 

On the day of the proclamation news came by the Journals that Genet, the 
new French minister, had landed at Charleston, where, amid the darkest days 
of the Revolution, Lafayette had first landed also. Full of conviction that 
France had only to make herself heard, and her cause would be sustained, he 
exalted himself conspicuously above the Government. By instructions from the 
executive council of the French Republic, dated 17th of January, 1793, he was 
enjoined "to penetrate profoundly the sense of the treaties of 1778, and to 
watch over the articles favorable to the commerce and navigation of the United 
States, and to make the Americans consider engagements which might appear 
onerous as the just price of the independence which the French nation had 
secured to them. Not content with existing safeguards, the new minister was 
to negotiate a supplementary treaty, to fix more surely * the reciprocal guaran- 
tee of the possessions of the two powers.' " (Gebhardt's American and French 
State Papers, vol. 1, pp. 9 and 10.) In this spirit he commences a turbulent 
career, charging offensively that the President, before knowing what the 
minister had to communicate from the French Republic, was in a hurry "to 
proclaim sentiments on which decency and friendship should at least have 
drawn a veil ; " " that he took on himself to give to our treaties arbitrary 
interpretations absolutely contrary to their true sense, and that he left no 
other idemnification to France for the blood she spilt, for- the treasure she 
dissipated, in fighting for the independence of the United States, but the illusory 
advantage of bringing prizes into their ports without being able to sell them ; " 
and " that the Secretary of War, on his communication of the wish of the Wind- 
ward Islands to receive promptly some firearms and some cannon, which might 
put into a state of defense possessions guaranteed by the United States, had the 
front to answer, with an ironical carelessness, that the principles established 
by the President did not permit him to lend so much as a pistol." (American 
State Papers, Foreign Affairs, vol. 1, pp. 173, 174.) In another letter the 
French minister, under date of June 8, 1793, requires that " the Federal Govern- 
ment should observe the public engagements contracted, and give to the world 
the example of a true neutrality, which does not consist in the cowardly 
abandonment of friends, and at the moment when danger menaces." (French 
Spoliations, Ex. Doc, 1826, p. 193.) And in still another letter, dated June 
22, 1793, he declares that " it is in the conventional compacts, taken col- 
lectively, that we ought to seek contracts of alliance and of commerce simul- 
taneously made, if we wish to take their sense and interpret faithfully the 
intentions of the people who cemented them, and of the men of genius who 
dictated them." (Ibid., p. 199.) All of which was followed by another letter, 
dated November 14, 1793, in which the minister says, categorically : " I beg 
you to lay open to the President the decree and the inclosed note, and to obtain 
from him the earliest decision, either as to the guarantee I have claimed the 
fulfillment of for our colonies, or upon the mode of negotiation of the new 
treaty I was charged to propose to the United States, which would make of 
the two nations but one family." (Ibid., p. 281.) At last Genet was dis- 
missed, but the question of our engagements with France could not be dis- 
missed. It was more menacing than any minister. Without it all the turbu- 
lence of Genet would have been as the idle wind. 

And yet, for a while, each party seems to have practiced a certain reserve 
on this question. Genet stormed, but the Government at home was tranquil. 
The "guarantee" was suspended, even in discussion. France forbore to press 
it, and the United States were happy to avoid the overshadowing question. 
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The Secretary of State, in his instructions to Mr. Monroe at Paris, dated June 
10, 1794, while insisting " upon compensation for the captures and spoliations 
of our property, and injuries to the persons of our citizens by French cruisers," 
was careful to add : " If the execution of the guarantee of the French islands 
by force of arms should be propounded, you will refer the Republic of France 
to this side of the water." (American State Papers, Foreign Affairs, volT 1, 
p. 668.) Mr. Monroe, in his correspondence, under date of September 15, 1794, 
says: "This Republic had declined calling on us to execute the guarantee, 
from a spirit of magnanimity, and a strong attachment to our welfare ; " but 
Jie reveals his anxiety " lest an attempt to press our case might give birth to 
sentiments of a different kind, and create a disposition to call on us to execute 
that of the treaty of alliance." (Ibid., p. 675.) In another letter, dated No- 
vember 7, 1794, describing an interview with the very able diplomatic com- 
mittee, our plenipotentiary confesses the embarrassment he encountered with 
Mr. Merlin, twice over, asked, "Do you insist on our executing the treaty?" 
. And he gives his reply, " that he was not instructed by the President to insist 
upon it, nor did he insist upon it ; " and he avows that, in his opinion, such 
insistance would have been impolitic, as " exciting a disposition to press us on 
other points, upon which it were better to avoid any discussion." (Ibid., p. 
87.) There is other testimony of this nature, which it is unnecessary to pro- 
duce. Suflace it to say, that for some time there was a lull in our discussions 
with the French Republic, soon to be followed by a storm. 

French forbearance appears more remarkable when it is considered that the 
occasion for the " guarantee " had begun to be urgent. The British navy, even 
before Howe's great victory of June, annihilating the French fleet, swept the 
sea, so as to render all French possessions insecure. Tobago, Martinique, St. 
Domingo, St. Lucia, and Guadaloupe were lost to the Republic in the spring 
of 1793, so that the British historian has written : " Thus in little more than 
a month, the French were entirely dispossessed of their West India possessions, 
with hardly any loss to the victorious nation." (Alison's History, vol. 3, p. 
396, chap. 16. ) But the " guarantee " was invoked by the impatient colonists, 
who, without waiting the slow movement of the French Republic, appealed di- 
rectly to our Congress for " divers necessary succors — of provision, ammu- 
nition, and even men," and in impassioned language pictured " England coming 
to take possession of French colonies in the name of a king without dominions, 
and North America unable to lend a helping hand agaist the perfidy." (American 
State Papers, Foreign Affairs, vol. 1, p. 326.) The French Government at 
home did not at this moment share the fury of the colonists. According to 
Mr. Monroe, in his letter of December 2, 1794, whatever may have been their 
desires at a previous stage, they did not wish us now " to embark with them in 
the war, but would rather that we would not, from an idea that it might 
diminish their supplies from America ; and if the point depended upon them, they 
would leave us to act according to our wishes ; " at the same time they looked 
to us " for aid in the article of money." (Ibid., p. 688.) But this moderation, 
although a temporary waiver, was in no respect a renunciation of rights. 
According to Mr. Jefferson, in a letter written some months after his retirement 
from the cabinet, and addressed to Mr. Madison, under date of April 3, 1794, 
the "guarantee" was still obligatory. "As to the guarantee of the French 
Islands," he wrote, "whatever doubt may be entertained of the moment at 
which we ought to interpose, yet I have no doubt but we ought to interpose at 
a proper time and declare both to England and France that the islands are to 
rest with France, and that we will make common cause with the latter for that 
object." (Jefferson's Works, vol. 4, p. 102.) Such was the American testimony 
at the time. 

The West India Islands were lost without causing an apparent smart in the 
Republic at home; but it was different when the news came of Mr. Jay's 
negotiations in England. The Republic was stung to the quick, and when the 
treaty became known did not conceal its indignant anger. Its conduct towards- 
the United States was changed. In a formal note, dated llarch 11, 1796, it 
set forth its complaints, dwelling especially upon the " inexecution of treaties," 
and upon the formation of the recent treaty with Great Britain, in which the 
United States "knowingly and evidently sacrificed their connection with the 
Republic." (American State Papers, Foreign Affairs, vol. 1, p. 658.) In con- 
versation with Mr. Monroe, the French minister said " that France had much 
cause of complaint against us, independently of our treaty with England, but 
that, by this treaty, ours with them was annihilated." (Ibid., p. 731.) The 
year closed with the recall of Mr. Monroe, and with a notice from the French 
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Government that " it will no longer recognize or receive a plenipotentiary 
from the United States until after a reparation of grievances, which the public 
has a right to expect." And then, adding ingratitude to the list of our offenses, 
it declared an equal expectation "that the successors of Columbus, Raleigh, 
and Penn, always proud of their liberty, will never forget that they owe it to 
France." . (Ibid., pp. 746, 747.) Meanwhile, M. Adet, the French plenipoten- 
tiary in Philadelphia, was addressing our Government in similar strain, calling 
for the discharge of our engagements, and heaping reproaches : " The under- 
signed, minister plenipotentiary of the French Republic, now fulfills to the 
Secretary of State of the United States a painful but sacred duty. He claims, 
in the name of American honor, in the name of the faith of treaties, the exe- 
cution of that contract which assured to the United States their -existence, and 
which France regarded as the pledge of the most sacred union between two 
people the freest upon earth." And he charges the United States with " sacri- 
ficing France to her enemies, and forgetting the services that she had rendered, 
and throwing aside the duty of gratitude, as if ingratitude were a govern- 
mental duty." (Ibid., pp. 579, 583.) From this time forward the claims of the 
United States never failed to encounter the counter-claims of France. 

That mutual coquetry which characterized the two Governments during the 
mission of Mr. Monroe gave way to mutual recrimination and repulsion, where 
France took the lead. M. Adet was recalled from Philadelphia ; Mr. Pinckney 
was sent away from Paris. Three fatal decrees were launched at our com- 
merce, letting loose a new brood of spoliations destined to enlarge the claims 
now under consideration: first, that the Republic will treat all neutrals in the 
same manner as they suffer the English to treat them ; secondly, that the stipu- 
lations of the treaty of 1778, which concern the neutrality of the fiags, were 
altered and suspended, in their most essential points, by the treaty with Eng- 
land; and thirdly, still another, enlarging the list of contraband, declaring 
Americans in the service of England pirates, and authorizing the seizure of 
all American vessels without a rOle d'6quipage, which, notoriously, no Ameri- 
can vessel ever carried, so that practically our fiag was delivered over to the 
depredation of every French cruiser. 

Then came that plenipotentiary triumvirate, Messrs. Pinckney, Marshall, and 
Gerry, who were practically instructed by our Government, while urging the 
multiplied claims of our citizens, already valued at " more than twenty millions 
of dollars," to propose " a substitute for the reciprocal guarantee " ; or, " if 
France insists gn the mutual guarantee, to aim at some modification of it"; 
" instead of troops or ships of war, to stipulate for a moderate sum of money or 
quantity of provisions, at the option of France — ^the provisions to be delivered 
at our own port-s, in any future defensive wars ; the sum of money, or its value 
in provisions, not to exceed two hundred thousand dollars a year, during any 
such war." (American State Papers, Foreign Affairs, vol. 2, p. 155.) Here 
was recognition of the "guarantee," and a sum offered for release from its 
requirements. But the French Republic, drunk with triumph and maddened 
anger, was in no mood for negotiation. 

It met our plenipotentiaries with an intrigue already mentioned as unparal- 
leled in the history of diplomacy, and, after tolerating their presence for a 
while at Paris, without conceding an official reception, it sent them away, dis- 
appointed and dishonored. Even in the informal relations which were estab- 
lished, Talleyrand, in the name of the Republic, advanced and vindicated the 
counte£-claims of Ftance. Without dwelling at length on his argument, it is 
enough for the present purpose to quote certain words in a letter to Mr. Gerry, 
of June 15, 1789: "The French Republic desires to be restored to the rights 
which the treaties with your Republic confer upon it, and through these means 
it desires to assure yours. You claim indemnities; it equally demands them; 
and this disposition, being as sincere on the part of the United States as it 
is on its part, will speedily remove all the difficulties." (French Spoliations, 
Ex. Doc, 1826, p. 529.) Thus plainly was the case stated. It was not denied 
* that indemnities were due to the United States, but it was insisted that they 
were also due to France. 

The two countries, once allies, were now in the most painful relations. Wash- 
ington was no longer President, but his farewell address, in some of its most 
important parts, was evidently inspired by the counter-claims of France — 
especially when, from the depths of his own experience, he warned his fellow- 
countrymen "to steer clear of permanent alliances with any portion of the 
world, so far as we are at liberty now to do it " ; " to have with foreign nations 
as little political connection as possible " ; " to be constantly awake against the 
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insidious wiles of foreign influence"; and then asked in well-known words, 
** Why quit our own to stand on foreign ground ? Why, by interweaving our 
destiny with that of any part of Europe, entangle our peace and . prosperity In 
the toils of European ambition, rivalship, interest, humor, or caprice?" In 
these remarkable words, where the same tone, if not the same lesson, recurs, 
we discern the undissembled anxieties of the hour. By the guarantee and other 
stipulations of 1778 our peace and prosperity have been entangled, even if our 
destiny had not been interwoven, in distant toils. France was urgent and 
brutal. War seemed impending. At last another triumvirate of plenipoten- 
tiaries, Messrs. Ellsworth, Davie, and Murray, was commisssioned to attempt 
again the adjustment of those complications which had thus far baffled the 
wisdom of Washington ; but compensation for the " individual " claims of 
American citizens was required as an indispensable condition of the treaty they 
were to negotiate. 

Such are the counter-claims of France in origin and history. And now again 
we are brought to the very point where the committee had arrived in exhibiting 
the claims of our citizens. The plenipotentiaries on each side have met to nego- 
tiate while the First Consul has gone to Marengo. On each side they are 
equally tenacious. There is a dead-lock. How this was overcome belongs to 
the next chapter. 

ADJUSTMENT BETWEEN THE UNITED STATES AND FRANCE BY THE SET-OFF AND 

MUTUAL RELEASE OF CLAIMS AND COUNTER-CLAIMS. 

ITI. The rules of duty and of conduct which prevail between individuals are 
applicable also to nations, and the proceedings on this occasion illustrate this 
principle. The two parties could not agree. Clearly, then, for the sake of 
harmony, it was essential to postpone both claims and counter-<?laims, with a 
view to future negotiation, or, if this were not done, to treat them as a set-off 
to each other. Such, unquestionably, would have been the action in a matter 
between individuals. But the history of this negotiation shows the adoption of 
these two modes successively. Postponement was first tried, but it gave way at 
last to set-off, by virtue of which the international controversy was closed. 
This conclusion was reached slowly and by stages, as will be seen in a simple 
narrative of the negotiation. 

The plenipotentiaries on each side, at the outset, evinced a disposition to 
provide for reciprocal claims, but the claims specified by the American plenipo- 
tentiaries were those of " citizens of either nation," while those specified by the 
French plenipotentiaries were those which " either nation may make for itself 
or any of its citizens." In this difference of specification was the germ of the 
antagonism soon developed, especially when the American plenipotentiaries pro- 
posed to recognize the treaties and consular convention as existing only to 
July 7, 1798, the date of the statute by which Congress undertook to annul 
them. This distinction seems to have been unnecessary, for the French spolia- 
tions were clearly as much in contravention of the law of nations as of the 
treaties. But it furnished to the French plenipotentiaries the opportunity of 
declaring, under date of May 6, 1880, that " the instructions of the ministers of 
the French Republic have pointed out to them the treaties of alliance, friend- 
ship, and commerce, and the consular convention as the only foundations of their 
negotiations; that upon these acts has arisen the misunderstanding, and that 
upon these acts union and friendship should be established." (French Spolia- 
tions, 1826, p. 591.) Thus were the treaties put forward by France; and our 
plenipotentiaries, in their communication with their own Government, dated 
May 17, 1800, testify to the persistency of their efforts when they wrote, " Our 
success is yet doubtful. The French think it hard to indemnify for violating 
engagements, unless they can thereby be assured to the benefits of them." 
(Ibid., p. 007.) But on this point our Government was inexorable. 

The return of the First Consul from Italy was signalized by fresh instructions 
to the French plenipotentiaries, who proceeded to declare, under date of August 
11, 1800 (Ibid., p. 616), that " the treaties which united France and the United 
States are not broken, and that their first proposition is to stipulate a full and 
entire recognition of the treaties, and the reciprocal engagements of compensa- 
tion for damages resulting on both sides from their infractions." Here, again, 
the " individual " claims of citizens of the United States were doomed to encoun- 
ter the " national " claims of France. And this communication concluded with 
a formal proposition in these words : " Either the ancient treaties with the privi- 
leges resulting from priority and the stipulation of reciprocal indemnities or a 
new treaty without indemnity." Thus it stood — claims and counter-claims. 
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The American plenipotentiaries were driven to choose between an abandon- 
ment of the negotiations and an abandonment of their istructions. It was 
clear, from French persistency, that the treaties, with all the counter-claims, 
must be recognized, or the indemnities, with all the claims, must be sacrificed. 
The American plenipotentiaries then took the extraordinary responsibility of a 
proposition which not only testifies their earnest desire for a settlement, but 
also their sense of pressure from France. It was nothing less than a price, in 
money, for a release from certain stipulations; but this was to be accom- 
plished by ** a reciprocal stipulation for indemnities limited to the claims of 
Individuals." The French plenipotentiaries, in reply, insisted upon recognition 
of the treaties in general terms, and also the rights of their privateers in our 
ports; but they offered to commute the guarantee for a sum of money. The 
American plenipotentiaries, hampered by the recent treaty with Great Britain, 
were obliged to reject this proposition; but, after requiring the satisfaction of 
" individual " claims, they offered, in general terms, that " the former treaties 
should be renewed and confirmed, and have the same effect as if no misunder- 
standing between the two powers had occurred " ; and further, that, in consid- 
eration of eight millions of francs, the United States shall be released from the 
guarantee, and also from those other articles relating to prizes which had 
caused so much embarrassment. (French Spoliations, Ex. Doc, 1826, pp. 
615-629.) But the French plenipotentiaries assumed a new position in the 
following reply, under date of September 4, 1800. (Ibid., 630.) 

" To the Ministers Plenipotentiary of the United States at Paris: 

" We shall have the right to take our prizes into the ports of America. 

"A commission shall regulate the indemnities which either of the two nations 
may owe to the citizens of the other. 

. " The indemnities which shall be due by France to the citizens of the United 
States shall be paid by the United States. And, in return for which, France 
yields the exclusive privilege resulting from the 17th and 22d articles of the 
treaty of commerce, and from the rights of guarantee of the 11th article of 
the treaty of alliance. 

" BONAPABTE. 

" C. p. Clabet Fleubieu. 
" Roedeber." 

Here was the first proposition of set-off. On the one side were the "in- 
demnities due by France to citizens of the United States," and on the other 
side were the " privileges and rights " under the treaties ; but it will not fail 
to be remarked that the indemnities due by France were to be paid by the United 
States. This proposition proceeded obviously on the idea that the counter- 
claims of France were at least equal in value to the xilaims of the United States, 
and that the release of the former was a sufficient consideration for the as- 
sumption of the latter ; but it was entirely beyond the powers of the American 
plenipotentiaries, who, in their reply, pronounced it "inadmissible." It re- 
vealed, however, the desire of France to escape any payment of money, as only 
a few days later was openly avowed by the French plenipotentiaries, " giving 
as one reason the utter inability of France to pay in the situation in which 
she would be left by the present war." (Ibid., p. 633.) This declared inability 
served to explain the diflSiculties which the American plenipotentiaries en- 
countered. Evidently there was a " foregone conclusion " that no money was 
to be paid by France. The counter-claims furnished the obvious substitute. 
But as these were " national," while the claims of the United States were " in- 
dividual," there could be no just set-off between them, unless the American 
Government assured to its citizens the payment of what was due from France, 
according to the proposition of the French plenipotentiaries. 

The American plenipotentiaries were disheartened. There was nothing In 
their instructions enabling them to meet the new and unexpected turn of affairs. 
The treaty they had striven for seemed to elude their grasp. They have 
recorded in their journal, under date of September 13, 1800, that "being now 
convinced that the door was perfectly closed against all hope of obtaining in- 
demnities with any modification of the treaties, it only remained to be de- 
termined whether, under all circumstances, it would not be expedient to 
attempt a temporary arrangement." (Ibid., p. 634.) The French plenipo- 
tentiaries did not proceed to the consideration of this proposition without in- 
sisting, " first, that a stipulation of indemnities carries with it the full and 
entire admission of the treaties; and, secondly, that the relinquishment of the 
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advantages and privileges stipulated by the treaties, by means of the re- 
ciprocal relinquishment of indemnities, would prove to be the most advan- 
tageous arrangement, and also the most honorable to the two nations." (Ibid., 
p. 636.) Here, again, was a proposition of set-ofif, which was repeated in other 
different forms. 

The deadlock which clogged the negotiation, even at the beginning, was now 
complete. The American plenipotentiaries announced to their Government that 
they " were driven to quit France," or to find some other terms of adjustment 
The latter alternative was adopted, and the negotiation was renewed, with 
the understanding " that the parties put off to another time the discussion of 
the indemnities and the treaties." (Ibid., p. 687.) The other questions of a 
general character furnished no ground of serious controvert; and the con- 
ferences proceeded tranquilly from day to day, till September 30, 1800, when 
the negotiations resulted in what was entitled a "provisional treaty." The 
title revealing Its temporary character was subsequently changed, at the re- 
quest of the French plenipotentiaries, to that of jconvention, which It now 
bears in the statute book. 

The convention, after declaring in its first article that "there shall be a 
firm, inviolable, universal peace, and a true and sincere friendship, between the 
French Republic and the United States of America," proceeded in the next 
article to stipulate as follows (Statutes at Large, vol. 8, p. 178) : 

"Abticle II. The ministers plenipotentiary of the two parties not being able 
to agree at present respecting the treaty of alliance of February 6, 1778, the 
treaty of amity and commerce, of the same date, and the convention -of 14th of 
November, 1788, nor upon the indemnities mutually due or claimed, the parties 
will negotiate further on these subjects at a convenient time, and until they 
may have agreed upon these points the said treaties and convention shall have 
no operation, and the relations of the two countries shall be regulated as 
follows." 

By the language of this article, the disagreement of the two parties with 
regard to the early treaties and the indemnities mutually due or claimed is 
specifically declared, and it is then provided that "the parties will negotiate 
further on this subject at a convenient time," which means, of course, that 
hereafter, at a more auspicious moment, and with other plenipotentiaries, " the 
parties" will attempt to reconcile this disagreement. The whole subject, with 
its eight years of controversy and heartburning, was postponed. Claims and 
counter-claims were left to sleep, while the spirit of peace descended upon the 
two countries. 

The convention was signed at Morfortalne, the elegant country home of 
Joseph Bonaparte, and the occasion was turned into a festival, illustrated 
afterwards by the engraving of Piranesi, where nothing was wanting that hospi- 
tality could supply. The First Consul was there, with his associates in power ; 
also Lafayette, the friend of our country, rescued from his Austrian dungeon 
and restored to France ; and there also were the plenipotentiaries of both sides, 
and the American citizens then in France, all gathered in brilliant company 
to celebrate the establishment of concord between the two republics. (Memoirea 
due Roi Joseph, tom. 1, p. 94. ) The First Consul proposed as a toast, " The 
manes of the French and the Americans who died on the field of battle for the 
independence of the New World;" so that even at this generous festival, to 
grace a reconciliation founded on the postponement of claims and counter- 
claims, the youthful chief, whose star was beginning to fill the heavens, pro- 
claimed the undying obligations of the United States to France. This strain 
has been adopted also by M. Thiers, who, after referring to this convention 
as the first that was concluded" by the consular government, says : "It was 
natural that the reconciliation of France with the different powers of the 
globe should begin with that republic to which she had in a measure given 
birth." But the great historian, while thus recording our obligations to France, 
shows how claims and counter-claims had been postponed. " The First Consul," 
he says, "had allowed the diflBiculties relative to the treaty of alliance of 
1778 to be adjourned ; but, on the other hand, he had required the adjournment 
of the claims of the Americans relative to captured vessels." (Hlstoire du 
Consulat, tom. 2, liv. 7.) In this summary, the stipulations of the convention 
at the time of its signature are accurately stated. But, however imperfect, it 
was the first in that procession of peace, embracing Lun6ville, Amiens, and the 
Concordat, which for a moment closed the temple of Janus, whose gates were 
left open by the revolution in France. 

36668—10 6 
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The ratification of the First Consul followed the celebration at Morfortaine, 
so that the convention, with its postponement of mutual claims, was definitely 
accepted by France. It was otherwise in the United States, where the result 
was not regarded with f^vor. The postponement of a controversy is not a 
settlement, and here was nothing but postponement, leaving the old cloud still 
hanging over the country, ready to burst at the demand of England or of 
France. It was important that the early treaties, with their entangling en- 
gagements, should cease, even as a subject of future negotiations. In this spirit 
the Senate of the United States, when the convention was submitted for ratifi- 
cation, expunged the second article, providing that " the parties will negotiate 
further on these subjects," and limited the convention to eight years. On the 
8th of February, 1801, President Adams, by proclamation countersigned by 
John Marshall as Secretary of State, published the convention as duly ratified, 
" saving and excepting the second article," which was declared to be expunged, 
and of no force or validity. (Statutes at Large, vol. 8, p. 192.) The precise 
effect of this proceeding was not explained, and it remained to see how it would 
be regarded in France. 

Were the claims on France abandoned? This was the question which occu- 
pied the attention of our minister, Mr. Murray, when charged to exchiange with 
France the ratifications of the convention as amended by the Senate. Report- 
ing to the Government at home his conference with the French plenipotentiaries, 
he said, " I fear that they will press an article of formal abandonment on our 
part, which I shall evade." (French Spoliations, 1826, p. 666.) He hoped to 
keep still another chance for indemnities. On the other hand, the French pleni- 
potentiaries feared that an unconditional suppression of the second article 
would leave them exposed to the claims of the United States without any 
chance for their counter-claims; but they did not object to a mutual abandon- 
ment of indemnities, which Mr. Murray admitted would " always be set off 
against each other." (Ibid., 675.) At last the conclusion was reached, and 
on the 31st of July, 1801, the convention was ratified by the First Consul, with 
the addition by the Senate- limiting it to eight years, and with the retrenchment 
by the Senate of the second article, the whole with a proviso by the First Consul, 
" That by this retrenchment the two states renounce the respective pretensions 
which are the object of the said article." Such were the important words of 
final settlement. What had been left to inference in the amendment of the 
American Senate was placed beyond question by this French proviso. Claims 
and counter-claims were not merely suspended"; they were formally abandoned. 
The convention, with this decisive modification, was submitted to the Senate 
by President Jefferson, and again ratified by a vote of twenty-two yeas to 
four nays. On the 21st of December, 1801, it was promulgated by the Presi- 
dent in the usual form, with the supplementary proviso, and all persons were 
enjoined to observe and fulfill the same, " and every clause and article thereof." 

There is one aspect of this result which cannot fail to arrest attention. Here 
was a release of all outstanding obligations of the United States under those 
famous treaties with France which assured national independence. The joy 
with which those treaties, ancient heralds of triumph, were originally welcomed 
in camp and Congress has been already portrayed, and now a kindred joy pre- 
vailed when the country, anxious and sorely tried, was at last set free from 
their obligations, and American commerce, venturing forth again from its 
banishment, brought back its treasures to pour them into the lap of the people. 
Strange fate ! There was joy at the birth of these treaties, and joy also at their 
death. But it was because their death had become to us, like their birth, a 
source of national strength and security. 

Thus closed a protracted controversy, where each power was persistent to the 
last. Nothing could be more simple than the mode of adjustment, and nothing 
more equitable, if we regard the two Governments only. The claims of each 
were treated as a set-off to the claims of the other, and mutual releases were 
interchanged, so that each, while losing what it claimed, triumphed over its 
adversary. But the triumph of the United States was at the expense of Ameri- 
can citizens. Nothing is without price, and new duties originating in this 
triumph sprang into being. 
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ASSUMPTION OF CLAIMS BY THE UNITED STATES, AND SUBSTITUTION OF UNITED 

STATES FOB FBANCE. 

IV. The natural consequence of this set-off and mutual release was the 
assumption by our Government of the original obligations of France to Ameri- 
can citizens, and its complete substitution for France as the responsible debtor. 
This liability was completely foreseen by the American plenipotentiaries, Messrs. 
Pinckney, Marshall, and Gerry. These were their words, under date of Novem- 
ber 8, 1797 : " We observed to Mr. Bellamy that none of our vessels had what 
the French call a rOle d'^quipage, and that if we were to surrender all the 
property which had been taken from our citizens in cases where their vessels 
were not furnished with such a r61e, the Government would be responsible to 
the citizens for the proi)erty so surrendered^ since it would be impossible to un- 
dertake to assert that there was any plausibility in the allegation that our 
treaties required a rCle d'6quipage." (French Spoliations, Ex. Doc., 1826, p. 
467.) This admission, so important in this discussion, was so clearly in con- 
formity with correct principles that it was naturally made, even without special 
instructions from the Government. 

Had the claims on each side been "national," no subsequent question could 
have occurred, for each would have extinguished the other in all respects for- 
ever. It was the peculiarity in this case that on one side the claims were 
" national," and on the other side " individual ; " but a set-ofif of " individual " 
claims against ** national " claims must, of course, leave that Government re- 
sponsible which has appropriated the " individual " claims to this purpose. The 
set-off and mutual release is between nation and nation; but if the claims on 
one side are only " individual," and not " national," the nation which, by virtue 
of this consideration, is released from " national " obligations, must be sub- 
stituted for the other nation as debtor, so that every " individual " whose claims 
are thus appropriated can confidently turn to it for satisfaction. On this point 
there can be no doubt, whether we regard it in the light of common sense, 
reason, duty. Constitution, or authority. 

(1) According to common sense, any "individual" interest appropriated to a 
" national " purpose must create a debt on the part of the nation, still further 
enhanced, if through this appropriation the nation is relieved from outstanding 
engagements already the occasion of infinite embarrassment, and hanging like a 
drawn sword over the future. 

(2) According to reason, any person intrusted with the guardianship of par- 
ticular interests become personally responsible with regard to them, especially 
if he undertakes to barter them against other interests for which he is per- 
sonally responsible. Thus, an attorney sacrificing the claims of his clients for 
the release of his own personal obligations becomes personally liable, and so 
also the trustee appropriating the trust fund for any personal interest becomes 
personally liable. All this is too plain for argument, but it is applicable to a 
nation as to an individual. In the case now before your committee our Govern- 
ment was attorney to prosecute " individual " claims of citizens, and also trustee 
for their benefit, to watch and protect their interests, so that it was bound to ' 
all the responsibilities of attorney and trustee, absolutely incapacitated from 
any act of personal advantage, and compelled to regard all that it obtained, 
whatever form of value it might assume, whether money or release, as a trust 
fund for the original claimants. 

(3) Duty, also, in harmony with reason, enjoins upon government the pro- 
tection of citizens against foreign spoliations and the prosecution of their 
claims to judgment. Claimants are powerless as " individuals." Their claims 
are effective only when adopted by the nation. This duty, so obvious on general 
principles, was reenforced in the present case by the special undertaking of Mr. 
Jefferson, already adduced, when he announced that he " had it in charge from 
the President to assure the merchants of the United States concerned in foreign 
commerce and navigation that due attention will be paid to any injuries they 
may suffer on the high seas or in foreign countries." Such a duty, thus founded 
and thus openly assumed, could not be abandoned, on any inducement proceed- 
ing from France, without a corresponding responsibility toward those citizens 
whose interests were allowed to suffer. A waiver of national duty, especially 
where made for the national benefit, must entail national obligation. 

(4) The Constitution also plainly requires what seems so obvious to common 
sense, reason, and duty, when it declares that "private property shall not be 
taken for public use without just compensation." Here "private property," 
to a vast amount, was taken for " public use," involving the peaCe and welfare 
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of the whole country; aud down to this day the sufferers are petitioning Con- 
gress for that " just compensation " solemnly promised by the Constitution. 

(5) Public law is also in harmony With the Constitution in this requirement. 
According to Vattel, the sovereign may, in the exercise of his right of eminent 
domain, dispose of the property, and even the person, of a subject, by a treaty 
with a foreign power; "but," says this eminent authority, "as it is for the 
public advantage that he thus disposes of them, the state is bound to indemnify 
the citizens who are sufferers by the transaction." (Vattel, Law of Nations, 
booli 4, ch. 2, § 12.) Words more applicable to the present case could not be 
employed. 

(6) The authority of great names confirms this liability of the United States. 
Among those who tooli part in the negotiations with France, there were none 
but Mr. Pickering and Chief Justice Marshall, who still lingered on the stage 
when the subject was finally pressed upon Congress. Mr. Pickering was Sec- 
retary of State under Washington and Adams, and drew the instructions to our 
plenipotentiaries. His testimony is explicit. Without giving his statement at 
length, it will be enough to quote these words, in a letter dated November 19, 
1824 (Mr. Clayton's speech, Senate, 1846, Appendix) : 

" Thus the Government bartered the just claim of our merchants on France 
to obtain a relinquishment of the French claim for a restoration of the old 
treaties, especially the burdensome treaty of alliance, by which we were bound 
to guarantee the French territories In America. On this view of the case it 
would seem that the merchants have an equitable claim for indemnity from the 
United States. * * * It follows, then, that if the relinquishment had not 
been made the present French Government would be responsible; consequently, 
the relinquishment by our own Government having been made in consideration 
that the French Grovernment relinquish its demands for a renewal of the old 
treaties, then it seems clear that, as our Government applied the merchants* 
property to buy off those old treaties, the sums so applied should be reimbursed." 

Chief Justice Marshall, who was one of the plenipotentiaries that attempted 
to secure payment of these claims from France, and afterward, as Secretary 
of State, countersigned the proclamation of President Adams first promulgating 
the convention of 1800, has borne a testimony similar to that of Mr. Pickering. 
In conversation with Mr. Preston, of South Carolina, he said that " having been 
connected with the events of the period, and conversant with the circumstances 
under which the claims arose, he was, from his own knowledge, satisfied that 
there was the strongest obligation on the Government to compensate the 
sufferers by the French spoliations." (Ibid.) 

Mr. B. Watkins Leigh, of Virginia, testifies that the same eminent authority 
said In his presence distinctly and positively, *^ that the United States ought 
to make payment of these claims." This testimony made a particular Impresr 
sion upon Mr. Leigh, because he had been unfavorable to the claims. 

The obligation of the United States may be inferred properly from the 
declared justice of the claims which had been renounced. On this point the 
authority is equally explicit. 

Of course, in urging them upon France, earnestly and most assiduously, by 
successive plenipotentiaries, there was a plain adoption of these as Just. But 
even after their abandonment they continued to be recognized as just. 

Robert R. Livingston, plenipotentiary at Paris, in his correspondence with 
our Government, shortly after the abandonment, shows his discontent. In one 
of his dispatches he speaks compendiously of " the payment for illegal captures, 
with damages and indemnities on the one side, and the renewal of the treaties 
of 1778 on the other, as of equivalent valve." And in another dispatch, under 
date of January 13, 1802, he says " he has always considered the sacrifices we 
have made of immense claims as a dead loss." (French Spoliations, 1826, p. 
704. ) But this " dead loss " fell upon " individuals," and not upon the " nation." 

Mr. Madison, as Secretary of State, in his instructions to Mr. Charles Pinck- 
ney, our minister at the court of Spain, under date of February 6, 1804, up- 
holds the justice of the claims in pregnant words, as follows (Ibid., p. 795) : 

" The claims from which France was released were admitted by France, and 
the release was for a valuable consideration in a correspondent release of the 
United States from certain claims on them." 

Thus, according to official declaration, the claims of American citizens were 
" admitted by France," but they were released for a valuable consideration 
which first inured to the benefit of the Government of the United States. 
Equitably that valuable consideration must belong to the claimants. 
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Mr. Clay, as Secretary of State, under John Quincy Adams, made a report 
which had the sanction of the latter, where he testifies to the justice of the 
claims in the following words (ibid., p. 7) : 

** The pretensions of the United States arose out of the spoliations under 
color of French authority In contravention to law and existing treaties. Those 
of France sprang from the treaty of alliance of the 6th of February, 1778, the 
treaty of amity and commerce of the same date, and the convention of the 
16th November, 1788. Whatever obligations or indemnities from those sources 
either party had a right to demand were respectively waived and abandoned 
and the consideration which induced one party to renounce his pretensions 
was that of the renunciation by the other party of his pretensions. What was 
the value of the obligations and indemnities so reciprocally renounced can only 
be matter of speculation." 

Mr. Clay concludes his report by saying that the Senate, to which it is 
addressed, was most competent to determine how far the appropriation of the 
indemnities due to American citizens was "a public use of private property, 
within the spirit of the Constitution, and whether equitable considerations do 
not require some compensation to be made to the claimants." 

There is one other authority of commanding character that ought not to be 
forgotten. It is Edward Livingston, jurist, statesman, and diplomatist, who, 
though not engaged in the negotiations on the subject, knew them as contem- 
porary, and aftefward, as Senator, made a report, accepted ever since as an 
authentic statement of the whole case, in which he says : 

" The committee think it sufficiently sho\^Ti that the claim for Indemnities 
was surrendered as an equivalent for the discharge of the United States from 
Its heavy national obligations, and for the damages that were due for their 
preceding non-performance of them. If so, can there be a doubt, independent 
of the constitutional provision, that the sufferers are entitled to indenmity? 
Under that provision is not this right converted into one that we are under the 
most solemn obligations to satisfy? To lessen the public expenditure is a great 
legislative duty; to lessen it at the expense of justice, public faith, and consti- 
tutional right would be a crime. Conceiving that all these require that relief 
should be granted to the petitioners, they beg leave to bring in a bill for 
that purpose." 

The list of authorities may be closed with that of the Emperor Napoleon, 
who, at St. Helena, dictated to Gourgaud the following testimony with regard 
to the convention of 1800: 

"The suppression of this article (2d of the convention) at once put an end 
to the privileges which France had possessed by the treaty of 1778, and 
annulled the just claims which America might have made for injuries done in 
time of peace." This was exactly what the First Consul had proposed to him- 
self in fixing these two points as equi-ponderating each other. (Gourgaud's 
Memoirs, vol. 2, p. 129.) 

Thus the head of the French Government at the time of the convention 
unites with the statesmen of our own country in conceding the justice of these 
claims. 

To all this array of argument and authority the committee see no answer. 
They follow its teaching, when they adopt the conclusion, in which so many 
previous committees have already united, that these individual claims were 
originally Just, and that the Government of the United States, having appro- 
priated them for a "national" purpose, was substituted for France as the 
debtor. 

OBJECTIONS. 

Assuming, then, the obligations of the United States, the question occurs: 
What sum should be applied by Congress to its liquidation? But before pro- 
ceeding to this point, the committee will glance at what is urged sometimes 
against this obligation, so far at least as they are aware of objections. 

Objections of a preliminary character have been already considered, but 
there are others which belong properly to this stage of the inquiry. 

Curiously, the two main objections most often adduced answer each other 
flatly. It is sometimes Insisted that the claims were invalid, by reason of the 
abnormal relations between France and the United States, anterior to the 
convention of 1800, pronounced to be a state of war; and then, again, it is 
sometimes insisted that these claims were provided for in the subsequent con- 
vention of 1803 for the purchase of Louisiana. But if the claims were really 
invalid, as has been argued, it is absurd to suppose that France would have 
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provided for them; and if they were really provided for, it is equally absurd 
to suppose that they were invalid. The two objections might be dismissed as 
equally unreasonable; but since they have been made to play a conspicuous 
part, especially in Presidential vetoes, the committee will occupy a brief moment 
in considering them. 

Other objections, founded on the latter convention of 1831; on the act of 
Congress annulling the French treaties ; on the early efforts of the United States 
to procure satisfaction from France ; and on the alleged desperate character of 
the claims, will be considered in their order. 

WAB DID NOT EXIST BETWEEN THE UNITED STATES AND FRANCE. 

The anomalous relations between France and the United States anterior 
to the convention of 1800 did not constitute a state of war so as to annul all 
pending claims; the contrary assertion is consistent with (1) the facts of the 
case; (2) the declarations of the two parties; and (3) the nature of the 
convention. 

Before considering these several topics, it may be remarked that, even if 
there had been a state of war, it would not follow that all prior rights other- 
wise valid were annulled, go at least as not to be revived at the close of the 
war. On at least one important occasion, the contrary has been held by our 
Government in its negotiations with Great Britain. The provision relative to 
the fisheries, which appears in the treaty of 1783, was not noticed in the treaty 
of Ghent ; and yet the United States did not hesitate to insist afterwards that, 
though interrupted by the war of 1812, it remained in full force after the termi- 
nation of the war. Doubtless claims which, after being made the open cause 
\>f war, fail to be recognized in the treaty of peace, are annulled ; for the treaty 
is the settlement of pending controversies between the two powers. But the 
claims now in question were not made the open cause even of the anomalous 
relations between the United States and France, and they did not fail to have 
such recognition in the convention terminating those relations, as to exclude 
all idea that they were annulled by war, or any other antecedent facts. It is 
not necessary to consider the effect of war ; for it is easy to establish that war 
did not exist. 

(1) The facts of the case are all inconsistent with war. There was no 
declaration of war on either side ; and still further, throughout the whole dura- 
tion of the troubles the tribunals of each country were open to citizens of the 
other, as in times of peace ; so that a citizen of the United States was not an 
" alien enemy " in the courts of France, nor a Frenchman " an alien enemy " 
in the courts of the United States. This fact, which was presented by Mr. 
Clayton in his masterly discussion of the question, is of itself most suggestive, 
if not conclusive. 

It is true that diplomatic and commercial intercourse was suspended, that 
the two powers armed, and that on both sides force was employed. But this 
painful condition of things, thougji naturally causing great anxiety, did not 
constitute war. One power may, in its own discretion, suspend diplomatic and 
commercial intercourse with another; it may assume all the harness of war, 
and it may even use force in the way of retaliation, retortion, or reprisal; but 
all this falls short of war, especially when public acts and declarations show 
that war was not intended. Such conduct tends to war, and, if continued, 
naturally ends in war. But it is not of itself that mighty transformation by 
which one nation, with all its people, is converted into the enemy of another 
nation, with all its people, so that every citizen of the one becomes the enemy 
of every citizen of the other, and all pending rights and contracts between 
them disappear, at least for a time. 

If war be the extinguisher of claims, it is because, in theory, the claimant is 
supposed to have an opportunity for reparation by seizing the property of the 
enemy wherever he can find it on the high seas. But no reprisals against 
France were authorized by the United States ; no war on private. property was 
permitted ; so that the only principle on which war is the extinguisher of claims 
fails to apply. 

But not even an act of war constitutes war. The two parties determine if 
war exists. To their public acts and mutual declarations we repair for inter- 
pretation of their conduct. 

(2) On the part of the United States the declarations are explicit that war 
did not exist, although it seemed imminent. Congress was convened in May, 
1797, to deliberate on the threatening aspect of affairs, and adopt various meas- 
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ures of public defense, which were continued In 1798 and 1799 ; but In all this 
series of acts there Is a constant and sedulous negation of the state of war. 
The act of May 28, 1798, after reciting that " armed vessels of France have 
committed depredations on the commerce of the United States, and have 
recently captured the vessels and property of citizens thereof on and near the 
coast," proceeds to authorize the selznire of any such armed vessel; but nothing 
is said of war. Another act, bearing date the same day, authorizes a pro- 
visional army, " in the event of a declaration of war, or of actual invasion of 
their territory by a foreign power, or of imminent danger of such invasion dis- 
covered before the next session of Congress." The act of June 13, 1798, to 
continue in force only till the next session, and renewed July 16, 1799, for a 
limited term, suspended commercial relations between the two countries, under " 
penalties of forfeiture; but such acts, however menacing, are absolutely Incon- 
sistent with an existing state of war, which of itself, without any additional 
act, . suspends all commercial relations between the belligerent parties. The 
act of June 25, 1798, authorizes our merchant vessels " to subdue and capture 
any French armed vessel from which an assault or other hostility shall be 
first made." The act of July 6, 1798, respecting alien enemies, begins with the 
words of limitation, " Whenever . there shall be a declared war between the 
United States and any foreign nation." The act of July 7, 1798, declares the 
treaties as no longer " legally obligatory ;" but if war existed such an act would" 
have been superfluous. The act of July 16, 1798, authorizes augmentation of 
the army " for and during the continuance of the existing differences between 
the United States and the French Republic." The act of March 2, 1799, also 
authorizes augmentation of the army, *' in case war shall break out." Another 
act, passed the next day, provides that certain troops already authorized shall 
not be raised, " unless war shall break out between the United States and some 
European prince, people, or state." And as late as February 10, 1800, while ' 
the negotiations were proceeding, another act was passed, providing that 
further enlistments should be suspended, ** unless, in the recess of Congress, and 
during the continuance of the existing differences between the United States 
and the French Republic, war shall break out between the United States and 
the French Republic." All these cumulative measures refer to war, not as 
actually existing, but only as a possible future contingency. Meanwhile there 
were " existing differences " only. And, finally, on the 14th of May, 1800, four 
months before the signature of the convention, and when the plenipotentiaries 
on each side were at a dead-lock, as has been already amply shown, another 
act was passed, authorizing the abandonment of the military preparations set 
on foot in contemplation of the contingency of war. Such is a synopsis of the 
testimony from congressional legislation on this point. And now, when it is 
considered that Congress alone, under the Constitution, has the power to 
declare war; that it never made any declaration of war against France, and 
that, throughout this whole period of trouble — in its whole series of acts — ^it 
expressly negatived the fact of war, is it not impossible to assert that, accord- 
ing to the understanding of our Government, war actually existed? What 
Congress did, and what it failed to do, testify alike. 

The declarations of the Executive are as explicit as the declarations of Con- 
gress. In the instructions to our plenipotentiaries at Paris, under date of 
October 22, 1799, the Secretary of State, after reciting the spoliations of France, 
says: '*This conduct of the BYench Republic would well have justified an 
immediate declaration of war on the part pf the United States; but desirous 
of maintaining peace, and still willing to leave open the door of reconciliation 
with France, the United States contented themselves with preparations for 
defense and measures calculated to protect their commerce." (French Spolia- 
tions, 1826, p. 561.) These plenipotentiaries declared to the French plenipo- 
tentiaries, under date of April 16, 1800, that " the act of Congress, far from 
contemplating a co-operation with the enemies of the Republic, did not even 
authorize reprisals upon merchantmen, but were restricted solely to giving 
safety to our own, till a moment should arrive when their sufferings could be 
heard and redressed." (Ibid., p. 583.) Again, in the instructions to our min- 
ister in England, under date of September 20, 1800, the Secretary of State, who 
was none other than John Marshall, says : " The aggressions of one and some- 
times of another belligerent power have forced us to contemplate and to prepare 
for war as a probable event." (Tbid., p. 452.) Not as an actual event already 
arrived, but only as a probable event. In the face of such declarations, who 
can say that war existed? 
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On the part of France the declarations are equally explicit. It is true that, 
on the 12th September, 1800, in conversation, the French plenipotentiaries 
let drop fitful words to the effect that **if the question could be determined 
by an indifferent nation such a tribunal would say that the present state of 
things was war on the side of America, and that no indemnities could be 
claimed." (Ibid., p. 633.) But the context shows that at that moment, in 
order to avoid the payment of these indemnities, the plenipotentiaries were 
driven to every possible subterfuge, and the whole suggestion is contrary to 
all the admissions of the French Government, both in the executive and legis- 
lative branches. Indeed, these very plenipotentiaries of France, in a formal 
communication to the American plenipotentiaries, under date of August 20, 
1800, declared that '' the state of misunderstanding which has existed for some 
time between France and the United States, by the acts of some agents rather 
than the will of the respective Governments, has not been a state of war, at 
least on the side of France." (Ibid., p. 616.) We have already seen that It 
was not on the side of the United States. These same plenipotentiaries, under 
date of December 12, 1801, contented themselves with characterizing the rela- 
tions of the two powers at this period as almost hostile." (Ibid., p. 559.) 
Already, at an earlier day, Talleyrand, as minister of foreign relations, had 
written, under date of August 28, 1798; "France has a double motive, as a 
nation, and as a Republic, not to expose to any hazard the present existence of 
the United States. Therefore, it never thought of making war against them; 
and every contrary supposition is an insult to common sense." (Ibid., p. 649.) 
When the convention, in lt3 final form, was laid before the legislative assembly 
of France, one of the French plenipotentiaries charged with its vindication 
announced in a speech, November 26, 1801, that "it had terminated the mis- 
understanding between France and America," which, he said, had become such 
" that the reconciliation should be hastened if it was desired that it should not 
become very difficult." A report was also made to the legislative assembly by 
M. Adet, formerly French minister to the United States, in which it is declared : 
" There has not been any declaration of war. Commissions granted by the 
President to attack the armed vessels of France are not to be regarded as a 
declaration of war. The will of the President does not suflice to put America 
in a state of war. It requires a positive declaration of Gongress to this effect. 
None has ever existed." (Code Diplomatique, par Portiez, tom. 1, pp. 39-57.) 
And these legislative documents, so positive in character, are introduced by 
the learned editor in words which fitly characterize the international relations 
to which they refer, when he says " that they exhibit the causes which ruffled 
the harmony of the two States." True enough. The harmony of the two States 
was ruffled, but war did not exist. 

(3) The terms of the convention, and the final conditions of ratification, also 
exclude the idea of war. Although beginning with a declaration that "there 
shall be a firm, inviolable, and universal peace," borrowed, in precise words, 
from Mr. Jay's treaty with Great Britain, the convention of 18(X) did not pur- 
port to be a treaty of peace; nor, indeed, as first executed, did it pretend to 
settle the questions between the two powers, except by postponing them to " a 
convenient time." A war annulling claims could not be treated in this way. 
The American Senate testified likewise, when it limited the duration of the 
convention to eight years, which, had war previously existed, would have turned 
the convention into a truce. The First Consul testified likewise when he added 
his far-reaching proviso, for which, of course, there would have been no occa- 
sion if the claims of American citizens had been annulled by war ; and again he 
testified, in his words at St. Helena, where he speaks of this convention as hav- 
ing " annulled the just claims which America might have made for injuries 
done in time of peace." 

Thus falls to the ground that objection so often used, founded on the alleged 
existence of war. Strange that an objection so utterly untenable should gain 
a single supporter ! But there is one remark which belongs to the close of this 
topic. Even if France had insisted that war existed, yet the United States 
constantly denied it at the time, both by legislative and executive acts, so that 
our Government is obviously estopped against its recognition, even if it fails to 
feel the indecency of such an excuse for any further denial of justice. 

THESE CLAIMS NOT EMBRACED IN THE LOUISIANA CONVENTION. 

The objection that these claims were provided for in the convention of 1803, 
for the purchase of Louisiana, is equally untenable. It is difficult to understand 
how such an objection was ever made; but the history of this question shows 
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the strange shifts of opposition, especially when without any restraint from a 
knowledge of the subject. The most superficial glance at the two conventions 
shows that they related to two different classes of claims. Those abandoned in 
1800 were on account of spoliations and were in the nature of " torts." Those 
protected in 1803 were "debts." When it is considered how steadfastly the 
French plenipoteiftiaries opposed the recognition of the claim for "torts" in 
1800, and how the First Consul, by his positive proviso, required their renuncia- 
tion, it is obviously unreasonable to assume that in 1803 they were formally 
recognized. This assumption becomes still more unreasonable when it is 
understood that it was only at a comparatively recent period that the idea was 
first broached; that it is without support in the documentary history of the 
convention, or in any contemporary opinion ; that it escaped the attention of the 
board of commissioners appointed under the convention, as it escaped the atten- 
tion of successive Secretaries of State, and also of congressional cotnmittees, 
reporting on the subject, until thus tardily it was brought forward as a last 
resort of opposition. 

The convention of 1800, which sacrificed the claim for "torts," Itept alive 
certain pending claim for "debts," in the following words: 

"Art. V. The debts contracted by one of the two nations with individuals of 
the other, or by the individuals of one with the individuals of the other, shall 
be paid, or the payment may be prosecuted in the same manner as if there 
had been no misunderstanding between the two States. But this clause shall 
not extend to indemnities claimed on account of captures of confiscation." 
( Statutes at Large, vol. 8, p. 180. ) 

It will be observed how carefully the claims for spoliation were excluded 
from the benefit of this provision, which is limited positively to "debts." 
Though apparently plain, the French Government found difficulties in the way 
of its execution. Vexatious delays were Interposed, and " debts " were treated 
little better than " claims," so that our minister at Paris, Robert R. Livingston, 
was obliged to address the French Government, under date of March 25, 1802 : 
" The 5th article of the treaty says, expressly, they shall be paid : but justice 
and good faith say It, Independent of the treaty. Yet they remain unsatisfied ; 
nor is the most distant hope as yet afforded them of when or how they will 
be paid." (French Spoliations. Ex. Doc., 1826, p. 714.) Such was the spirit 
of other correspondence. At last, by one and the same transaction. Ivoulslana 
was purchased, and these " debts " were provided for. The plenipotentiaries of 
the United States, Mr. Livingston and Mr. Monroe — the latter for a second 
time plenipotentiary — undertook to pay eighty millions of francs for the pur- 
chase, of which sixty millions were for France, and the remaining twenty 
millions for the payment of "debts" secured by the convention of 1800; and 
these were terms embodied In a treaty and two associate conventions of the 
same date. 

The treaty contained the terms of cession. One of the conventions regu- 
lated the terms of purchase, and the other provided that " the debts due by 
France to citizens of the United States, contracted before 30th September, 1800, 
shall be paid " according to certain regulations. It will be observed that these 
words descriptive of the "debts" are not unlike those employed in the 5th 
article of the convention of 30th September, 1800. 

The new convention regulating the payment of "debts" begins with a pre- 
amble, setting forth the desire of the President and of the first consul, " in 
compliance with the second and fifth articles of the convention of 30th Sep- 
tember, 1800, to secure the payment of the sum due by France to the citizens 
of the United States." From the association x>t these two articles, some hastily 
infer a purpose to revive the " claims " abandoned in the famous second article. 
But such a revival. Instead of being " In compliance " with that article, or, 
according to the corresponding French words of the convention, en execution 
of that article, would be In direct contradiction of It. The allusion to the second 
artlde Is obviously to carry into the Louisiana convention the original exclu- 
sion of the spoliation "claims." If any doubt could arise on this allusion, 
taken by itself, it would disappear when we consider that the fifth article Is 
both Inclusive and exclusive. It Includes "debts contracted," which are to be 
paid, and It excludes "Indemnities claimed on account of captures or con- 
fiscations," which are not to be paid. Thus the language of the preamble is 
justified, and the convention is In compliance with both the second and fifth 
articles of the original convention. 
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If we examine the Louisiana convention carefully, we find that "debts" 
alone are provided for. The first article, as we have already seen, declares, 
the debts due by France to the citizens of the United States, contracted before 
the 30th September, shall be paid according to the following regulations." 
The second article describes " the debts provided for in the ijreceding article " 
as comprised in a conjectural note. The third article declares how " the said 
debts shall be discharged by the United States." The fourth article more specif- 
ically defines the debts as follows: "It is hereby expressly agreed that the 
preceding articles shall comprehend no debts but such as are due to citizens of 
the United States who have been and are yet creditors of France, for supplies, 
for embargoes and prizes made at sea, in which the appeal has been properly 
lodged within the time mentioned in the convention of 30th September, 1800." 
The fifth article explains further the prizes intended in the last article as fol- 
lows: " The preceding shall apply only, 1st, to captures of which the council of 
prizes shall have ordered restitution, it being well understood that the claimant 
cannot have recourse to the Government of the United States otherwise than 
he might have had to the Government of the French Republic, and only in case 
of the insufficiency of captors ; 2d, the debts mentioned in the said fifth article 
of the convention of 1800, the payment of which has been heretofore claimed 
of the actual Government of France, and for which creditors have a right to 
the protection of the United States. The said fifth article does not comprehend 
prizes whose condemnation has been or shall be confirmed." Under the first 
head, the class of captures is here defined. It was those only where the council 
of prizes had ordered restitution, being captures not warranted by the laws of 
France. Such cases were included among " debts " because the decree of 
the council of prizes ordering restitution instantly created, on the part of the 
owner, a claim on the captor for the property or its value ; and where the captor 
was " insufficient," the Government assumed the debt. And this is the only 
class of captures provided for in the Louisiana convention. Under the second 
head is specified "the debts mentioned in the fifth article," with an express 
declaration that it " does not comprehend prizes whose condemnation has been 
or shall be confirmed." Thus in every article and at every stage the spoliation 
claims are excluded from the benefit of the Louisiana convention. 

Such was the contemporary conclusion of our minister at Paris, Mr. Liv- 
ingston, who, in his letter to the French Government of April 7, 1802, said: 
" The fifth article expressly stipulates that all debts due by either Government 
to the individuals of the other shall be paid. But as this would also have 
included the indemnities for captures and condemnations previously made, and 
it was the intention of the contracting parties, by the second article, to preclude 
this payment as depending on a future negotiation, it was necessary to except 
from this promise of payment all that made the subject of the second iarticle; 
and that as to the payment of indemnities for embargoes in consequence of 
the cargoes being put in requisition, or with a view to any other political 
measure which carried with it nothing hostile to the United States, no contro- 
versy ever arose between the plenipotentiaries of the two nations." (French 
Spoliations, Ex. Doc., 1826, p. 717.) 

Surely this objection may be dismissed. 

THESE CLAIMS NOT EMBRACED IN THE CONVENTION OF 1831 WITH FRANCE. 

(3) Another objection has been started kindred to the last, also in kindred 
ignorance. It is said that these claims were embraced in the latter convention 
of 1831 with France, under Louis Philippe. No mistake can be greater. 

That convention opens with these words : " The French Government, in order 
to liberate itself completely from all the reclamations preferred against it by 
citizens of the United States for unlawful seizure, captures, sequestrations, con- 
fiscations, or destructions of their vessels, cargoes, or other property, engages 
to pay a sum of twenty-five millions of francs to the Government of the United 
States, who shall distribute it among those entitled in the manner and accord- 
ing to the rules which it shall determine." (Statutes at Large, vol. 8, p. 430.) 

This provision must be interpreted in the light of preceding treaties, especi- 
ally of that which had occupied so much attention. They are all in pari 
materia, and, therefore, according to a familiar rule of jurisprudence, must be 
taken together. But the convention of 18(X), by the proviso of the first consul, 
added at its ratification, liberated France completely from all liability for the 
claims now in question, so that they cease to be valid against her. Therefore, 
these claimants could not be " among those entitled " under the latter convention. 
This interpretation is confirmed by the judgment of the French Government, 
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and also by the judgment of our own commissioners under the convention. Mc 
Rives, our minister at Paris, writing to Mr. Van Buren, the Secretary of State 
at the time, under date of February 18, 1831, says : " From what I have been 

able to learn of 's report, it is favorable throughout to the principle 

of our claims. It excludes, however, the claims of American citizens in the 
nature of debt, or of supplies, as being alien to the general scope of the contro- 
versy between the two Governments. And also American claims of every de- 
scription originating previous to the date of the Louisiana arrangement, in 1803, 
which has been invariably alleged by this Government to be in full satisfaction 
of all claims then existing." (Ex. Doc, 22d oCngress, 2d session. No. 147, p. 
165.) 

Our own commissioners, sitting at Washington, reported to the Secretary of 
State, under date of December 30, 1835, that they had required every person 
seeking to entitle himself under the convention to show that his "claim re- 
mained unimpaired and in full force against France at the date of the conven- 
tion of 1831." (Ex. Doc. 117, H. of Rps., 24th Congress, 1st session, p. 4.) But 
the claims now in question did not come within this category. Clearly, they 
were not " unimpaired and in full force against France." 

All this is apparent on the face; but it was demonstrated by the action of 
the commissioners. The experiment was made with regard to captures prior 
to the convention of 1800, and no less than one hundred and five cases were 
submitted to the board. They were all rejected. The first rejections, in point 
of time, were July 11, 1833, in two different cases, when we have the follow- 
ing entry : " Caroline, captured February 10, 1798 — rejected ; the vessel having 
been captured before the 30th September, 1800." A similar entry was made on 
the same day in the case of the Orlando, captured March 1, 18(X). In the larger 
part of the cases that followed the entry was simply " rejected," without any 
addition. It is obvious that the principle was decided in those two earliest 
cases. The indemnities allowed by the commissioners were mainly for captures 
under the decrees of Berlin, Milan, Rambouillet, and Trianon — that succession 
of sweeping edicts by which Napoleon, at the height of power, enforced his 
continental system. There were also four a\^rds for captures after the signa- 
ture of the convention of 180*0, and before its ratification. As such cases, occur- 
ring during this intermediate period, were plainly saved from the renunciation 
of the convention of 1800 (article 4), and yet were not included in the conven- 
tion of 1803, they came naturally within the scope of the convention of 1831. 
The claims now in question had no such advantage. Renounced in 18(X), they 
were not adopted in 1831. But ceasing to be claims upon France, they have 
become claims upon the United States. 

THESE CLAIMS NOT AFFECTED BY THE ACT OF CONGBESS ANNULLING THE FRENCH 

TBEATIES. 

(4) Then it is said that the French treaties were annulled by act of Congress, 
so as to render the set-off and mutual release a mere form, and nothing else. 
This objection proceeds on ignorance of the question. 

It is true that the United States, by act of Congress, July 7, 1798, declared 
" the treaties heretofore concluded with France no longer obligatory." ( Statutes 
at Large, vol. 1, p. 578.) But the question still remained. What was the effect 
of this act? It did not purport to be retrospective, so that all obligations under 
the treaties at that date were fixed, whether on the part of the United States or 
on the part of France. Therefore France, besides her constant liability under the 
law of nations, was liable also under the treaties for all depredations anterior 
to this date, and the United States were liable for all non-performance of obli- 
gations anterior to this date. Assuming that the treaties were annulled, it is 
evident that the claims of each under them, anterior to this date, were not in 
any way affected, so that there was still, even under the treaties, an occasion 
for set-off and mutual release. 

The depredations upon our commerce were not merely in violation of ancient 
treaties, but also of the law of nations, so that even if the treaties were 
annulled yet the law of nations would remain with its obligations and remedies. 
Our plenipotentiaries were instructed to obtain compensation for captures and 
condemnations contrary to the law of nations generally received in Europe, or 
to stipulations of treaty, so long as the latter " remained in force." On the 
other hand, as the treaties " remained in force " until July 7, 1798, our country 
was unquestionably liable to France for indemnities to that day. Before that 
day the West India Islands were lost. Before that day we excluded French 
privateers and their prizes from our ports. All proper damages for these 
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things must have entered into the account of France against us. Therefore 
the annulling act of Congress could only affect the quantum of consideration 
on both sides at the occasion of set-off and niutual release, and not the fact 
of consideration. 

But it is more than doubtful if the annulling act could have the effect at- 
tributed to it. Can one of two parties render a contract void by mere decla- 
ration to that effect? In a case between two individuals this could not be 
done. Could It be done in a case between two nations? Mr. Jefferson thought 
not. At least there is a report from him on another occasion which completely 
covers this case. These are his words : " It is desirable in many instances to 
exchange mutual advantages by legislative acts rather than by treaty ; because 
the powers, though understood to be in consideration of each other, and there- 
fore greatly respected, yet, when they become too inconvenient, can be dropped 
at the will of either party; whereas stipulations by treaty are forever irrev- 
ocable but by joint consent, let a change of circumstances render them ever 
so burdensome." (Wait's State Papers, vol. 10, p. 73.) Chief Justice Marshall 
quotes another opinion where a treaty was declared to be not only the law of 
the land, but a law of a superior order, " because it not only repeals past laws, 
but cannot itself be repealed by future ones." (Marshall's Life of Washington, 
vol. 5, p. 274, note 2, Appendix.) Such authority would seem sufficient to settle 
this question, especially rfe-enforced as it doubtless is by the law of nations; 
for it must not be forgotten that the obligation of treaties is determined by 
international law rather than by municipal law. 

Even supposing that the act of Congress succeeded in annulling the treaties, 
its effect as regards France was not so much to discharge her claims as to 
make them perfect. In plain terms, it was a final determination on our part 
not to fulfill the treaties. Perhaps the circumstances of the time rendered it 
necessary, but your committee cannot fail to observe that, according to all 
principles of justice and the established usage of nations, this very determi- 
nation consummated the right of France to the indemnities claimed by her for 
non-observance of the treaties. On our part there was no longer any pretense 
to fulfill the treaties, so that this^very act of CJongress which is cited to excuse 
us may be cited more properly to condemn us. 

Whatever may be the law of this case, even assuming that, according to good 
opinions, the treaties were annulled on the 7th July, 1798, it is perfectly clear 
that at the negotiation of 1800 they were treated by France as obligatory. On 
these she founded her counter-claims. The narrative already i^resented shows 
her persistency. As often as our claims were urged her counter-claims were 
pressed in reply. But why did our plenipotentiaries &sk the renunciation of 
the treaties by France if the act of Congress had already annulled them? 
Why, further, did they offer a large sum of money for release from their 
obligations? Whatever may have been the effect of the annulling act in the 
judgment of the American plenipotentiaries, it is clear that they regarded the 
treaties as a cloud to be removed. And it is equally clear that the French 
plenipotentiaries to the last maintained the obligations of the treaties. The 
Instructions of the First Consul, before entering upon his Italian campaign, 
were to make " the aclmowledgment of former treaties the basis of negotiation 
and the condition of compensation." (French Spoliations, Ex. Doc. 1826, p. 
609.) It was the finality of these instructions which at the time caused the 
dead-lock already described. Thus, on the part of the United States, the obli- 
gation of the treaties was denied subsequent to July 7, 1798, while on the part 
of France it was affirmed as an indispensable condition down to the negotiation. 

Therefore, on the part of the United States, there were claims under the 
treaties anterior to July 7, 1798, and also under the law of nations generally. 
On the part of France there were counter-claims under the treaties down to 
the negotiation. Each side was persistent. Neither would yield. The time 
for compromise arrived. Then came the set-off and mutual release. The trans- 
action was between two nations, but it was Identical in character with trans- 
actions which often occur between two individuals. 

EABLY PEBSISTENCY TO SECURE INDEMNITIES FROM FRANCE NO GROUND OF EXEMP- 
TION FROM PRESENT LIABILITY. 

(5) Then the persistent efforts of our Government anterior to the convention 
of 1800 are sometimes brought forward as sufficient reason for present indiffer- 
ence. This also ls"a mistake. 

It is true that our Government exerted itself much. Considering its compara- 
tive Immaturity it deserves credit for the courage and determination with 
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which it then labored. But it must not be forgotten that in all it did, even 
for the recovery of indemnities, it acted under the duties and instincts of 
national defense. Our commerce was despoiled, to the detriment of American 
citizens. But this grievance, which went on assuming larger proportions, pro- 
ceeded directly from the hostile spirit of France, aroused by an alleged in- 
fraction of national obligations on our part, so that behind the question of in- 
demnities rose always the question of self-defense. France made reprisals 
because the United States refused compliance with solemn treaties, and, as is 
usual in such cases, individual citizens were the sufferers. Defending the 
Interests of these individual citizens, the country itself was defended. To 
abandon these interests — especially without securing an abandonment of French 
pretensions — would have been an abandonment of the country, leaving it the 
dishonored victim of untold exactions without end. If this be correct — and 
your committee do not see how it can be controverted — there can be no boast 
of extraordinary efforts in the original support of these indemnities. All these 
efforts, whatever form they assumed, in successive remonstrances and nego- 
tiations, were in the performance of a patriotic duty, simple as the filial de- 
votion of Cordelia, which was " according to her bond — nor more, nor less." 

And now the fidelity of that early day, when duty was done, is the apology for 
infidelity of to-day, when duty is left undone; and those patriotic efforts are 
vouched as a title to present exemption. Because the Government was zealous 
for indemnities, when France was responsible, argal it may be indifferent now, 
when the United States are substituted for France. Or has it come to this — 
that it is right to be zealous in pressing a foreign government, but not right to 
be zealous against ourselves, when substituted for that foreign government, as ^ 
in the present case? But, beyond the misconception of public duty apparent 
in this whole pretense, it forgets the true state of the question. Here, again, 
we are brought to the convention of 1800, when both claims and counter-claims 
were adjusted. If the claim on our side had been deliberately rejected, or if 
our Government had been compelled to withdraw, as in a case of nonsuit, the 
case might have been otherwise. There was no rejection of the claims, and no 
nonsuit of our Government; but, as has been so fully shown, a set-off and 
mutual release by which each party accorded to its adversary just as much 
as it claimed for itself. So far as the two governments were concerned, claims 
and counter-claims were extinguished, and neither could look to the other; 
but it did not follow that American citizens, whose " individual " claims had 
been appropriated to extinguish "national" obligations, were cut off from 
appeal to their own Government. On the contrary, the very zeal expressed 
for these claimants while they looked to France is still due in their behalf, 
now that, by the action of their own Government, they must look to their 
country. 

It is sometimes said in sarcasm that it is easy to be generous at the expense 
of another; but in this case, now that this responsibility has been transferred 
to our own country, it is not a question of generosity, but of debt. The property 
of these claimants is actually In the hands of our Government, like assets 
paid over and deposited " for whomsoever it may concern ; " or, to use a more 
pungent illustration, like certain property to which there can be no valid 
title against the original owner. Stolen goods, for instance, may be followed 
wherever they can be found. But the vessels of these claimants were stolen 
by France, and at last they are found in the hands of our own Government. 
Will the Government undertake to hold them against the real owners? For 
nearly ten years it denounced the conduct of France as an unpardonable out- 
rage. How, then, can it profit by this conduct, especially at the expense of 
its own citizens? If the receiver is as bad as the original offender, how, then, 
can the Government expect to escape that indignant condemnation It fastened 
upon France? Least of all, how can an early persistency to recover this prop- 
erty excuse the Government for detaining it now? 

THESE CLAIMS NEVEB DESPERATE, SO AS TO BE OF NO VALUE. 

(6) Kindred to the last objection is the assertion that the claims were in- 
trinsically desperate, so as to be of no value ; an objection which is humiliating 
as false. 

It is humiliating, because it assumes that claims solemnly declared to be 
just, both by the executive and legislative branches of Government — the former 
by successive acts of diplomacy, and the latter by successive acts of Congress — 
were of "no value." If this were true, then was our Government, when it 
sued these claims, guilty of national barratry, for which it would deserve to 
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be thrown over the bar of nations. It was a stirrer of false suits. Such an 
Imputation is an impeachment of the national character to be scorned. 

But it is false, also. The claims were never " desperate," except so far as 
they were doomed to meet the counter-claims of France. On the contrary, they 
were intrinsically just, and their justice was often admitted even by France, 
who advanced against them her own pretensions under the treaties. And when 
the set-off and mutual release occurred, the validity of these claims was sol- 
emnly recognized ; nay more, they were paid to the United States. Such is the 
inconsistency of objectors, insisting that claims thus recognized and paid were 
so far " desperate " as to be of " no value," when they were of sufficient value 
to form the vast consideration of release from immeasurable national obliga- 
tions. If you would find a measure of value for the American claims, you 
must look to the counter-claims of France, not forgetting that all the vehemence 
with which these were sustained testifies unmistakably to the claims now In 
question. 

If we may judge from our national history, there is no reason to doubt that 
these claims, if they had not been released by our Government, would have been 
fully satisfied by France afterward. It is in the nature of claims on foreign 
powers to seem desperate. Such is the case, as is well remembered, with the 
claims on Denmark, Spain, and Naples ; but all these have been paid. No just 
claim by the American Government can be desperate. What claims could seem 
more desperate than those under the arbitrary, wide-spreading edicts of 
Napoleon Bonaparte in his pride of place? But President Jackson, when Louis 
1*1^1 ippe had become King, made an appeal, as he expresses it in his message, 
"to the justice and magnanimity of regenerated France" (Message, December 
7, 1830), and even these claims, accruing under a Government which had ceased 
to exist, were satisfied. The claims now in question had as much intrinsic 
equity, and they were more intimately associated with the national sentiments. 
Asserting that they would have been paid, the committee are sustained not only 
by the reason of the case, but by the*judgment of the disinterested historian 
of our country, who concludes his account of the convention of 1800, and its 
final ratification with the proviso of the First Consul, in these words : 

" Had the treaty been ratified in its original shape, the sufferers by the spolia- 
tions of the French might, perhaps, before now, have obtained that indemnity 
from the French Government which they have ever since been asking from their 
own, but which has hitherto been unjustly withheld." (Hildreth's History of 
the United States, 2 series, vol. 2 e. p. 400.) 

There is no statute of limitations between nations, so tbat these claims would 
have been as valid against France in 1831 as they unquestionably were in 1800. 
A nation like the United States has only to "bide its time," and the day of 
justice will surely come. Indeed, President Jackson, when dwelling on the 
negotiations with France in 1831, bore his testimony to the vitality of American 
claims on foreign powers when he said that the new convention would be an 
" encouragement for perseverance in the demands of justice by a new proof 
that, if steadily pursued, they will be listened to, and an admonition will be 
offered to those powers, if any, which may be inclined to evade them, that they 
will never be abandoned." (Message of December 6, 1831.) These words of 
Andrew Jackson are a suflBcient answer to the present objection. 

ALL OBJECTIONS ANSWERED. 

Such are the objections to the assumption of these claims by the United 
States. The committee believe that they have all been answered, so that the 
claims stand above impeachment or question, as a debt to be liquidated and 
paid. It only remains to consider what sum should be appropriated for this 
purpose. 

JTJST COMPENSATION. 

The " just compensation " to be paid by the United States, may be regarded, 
according to Mr. Edward Livingston, in his classical report, in two lights: 
First, the value of the advantages accruing to the United States at the expense 
of these claimants ; and, secondly, the actual loss sustained by these claimants. 
Neither is proposed as an absolute measure on the present occasion. A glance 
at each will enable us to arrive, by approximation, at a proper result. 

VALUE OF ADVANTAGES SEGUBED TO THE UNITED STATES. 

1. It is impossible to estimate in money the advantages accruing to the United 
States. Beyond the great boon of assured peace, under which our commerce, 
no longer exposed to spoliation, at once put forth more than its original life, two 
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specific objects were gained: First, an exemption from all outstanding engage- 
ments and liabilities of every nature under the early treaties with France ; and, 
secondly, the establishment of a new convention, which while rejecting much- 
debated claims and counter-claims, provided positive advantages to the United 
States, among which was the payment of " debts " subsequently assured by the 
Louisiana convention. 

If the United States could be held responsible to France for the treasure 
lavished on national .independence, in pursuance of these original treaties, there 
would be an item of fourteen hundred and forty millions of francs, or about 
two hundred and eighty millions of dollars. Of course, the brave lives sacri- 
ficed in our cause can not be estimated in any account ; but France did not for- 
get them. Even amidst the congratulations at Morfortaine, in honor of the 
convention, the First Consul reminded the joyous company of the sacrifice. Be- 
yond the toast which he proposed in honor of those who fell in battle for the 
independence of the New World, there is no record of what was said on that 
occasion by the successful general of France; but old Homer, in one of his most 
touching passages, had already spoken for him : 

Life is not to be bought with heaps of gold ; 

Nor all Apollo's Pythian treasures hold, 

Or Troy once held in peace and pride of sway, 

Can bribe the poor possession of a day. 

Lost herds and treasures we by arms regain, 

And .steeds unrivaled on the dusty plain ; 

But from our lips the vital spirit fled. 

Returns no more to wake the silent dead. 

Under the sod of America, and under the waves of the Atlantic, Frenchmen 
were sleeping whose lives had been given to the support of our cause. If France 
did not forget them at the celebration of that convention, let it be spoken in her 
honor ; but we can not forget them as we try to state the great account between 
our two countries. Their swords, if flung into the scales, would symbolize the 
counter-claims of France. 

But how estimate the value of release from the " guarantee," retrospectively 
and prospectively, as well on account of past failures as future liabilitiles? It 
was often urged that the " guarantee " bound the United States to the support 
of France only in the event of a defensive war, and that the war in which she 
had been engaged was not of this character. But it is more than doubtful if 
either of these propositions can be maintained. The "guarantee" on its face 
has no limitation to defensive war. And even if it had* such a limitation, who 
will venture to say that the war in which France drove back her multitudinous 
assailants, re«iforced by the navies of England, was not defensive? If France 
did not at once require the execution of the " guarantee," it was none the less a 
vital obligation. 

That our Government appreciated the embarrassments, if not the obligations, 
which the " guarantee " entailed, has already been shown by the committee. 
But there are certain words which may be fitly quoted again. In the instruc- 
tions of our Secretary of State to the first triumvirate of plenipotentiaries at 
Paris, under date of July 15, 1797, it is admitted that " our guarantee of the 
possessions of France in America will perpetually expose us to the risk and ex- 
pense of war, or to disputes and questions concerning our national faith." 
(French Spoliations, Ex. Doc. 1826, p. 45.) On this account the plenipotenti- 
aries were instructed to obtain a release from it, and they were authorized on 
" the part of the United States, instead of troops or ships of war, to stipulate 
for a moderate sum of money or a quantity of provisions, at the option of 
France, not to exceed two hundred thousand dollars a year." This was 
moderate; but it was a recognition of the guarantee and of its practical value. 
But the next triumvirate, at the negotiation of 1800, offered more. They pro- 
posed to buy out the guarantee by a payment of five millions of francs, or one 
million of dollars. It is needless to say that both these offers were rejected. 

It would be as diflacult to measure in money the value of that guarantee, 
retrospectively and prospectively, as to measure in money our obligations to 
France in the assurance of national independence. The liabilities for a failure 
prior to 1800, if pressed, would not have been Inconsiderable. But had the 
guarantee continued so as to constrain the United States throughout the long 
war that followed, ending at Waterloo, what arithmetic can calculate the dam- 
ages that would have ensued? Nay, more ; if, at the present moment, any such 
guarantee bound us to France, who would not feel that it was an obligation 
from which we must be released at any price? 

Besides the obligations of " guarantee," there were other engagements with 
regard to French armed ships in our ports which had already proved most 
onerous. Here, also, there was an alleged failure on our part ; and there was 
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also the prospect of infinite embarrassment, If not of open war, unless these 
obligations were canceled. To keep them would cause collision with England ; 
not to keep them would cause collision with France. Our plenipotentiaries 
offered, in the negotiation of 1800, three millions of francs for the release from 
these obligations. This moderate offer was rejected also. 

France continued stubborn, insisting upon the recognition of the ancient 
treaties, with all consequent indemnities. At last, by the propositions of the 5th 
September, 1800, already exhibited by your committee, a measure of value was 
aflftxed to our engagements and liabilities. France undertook to release us 
from all these on condition that we would pay the indemnities due to our citizens, 
thus treating claims and counter-claims as equivalent in value. It was required 
positively that '* The indemnities which shall be due by France to the citizens of 
the United States shall be paid by the United States." (French Spoliations, 
Ex. Doc, 1825, p. 630.) In consideration of a release from the treaties, the 
United States were to assume the obligations of France to American claimants. 
How this proposition, rejected at first, eventually prevailed in the conven- 
tion, and its successive amendments, has been already explained. It is now 
mentioned only to show the value of these engagements and liabilities from 
which we were released. 

THE ACTUAL LOSSES OF THE CLAIMANTS. 

2. The practical question remains. What were the actual losses of the claim- 
ants? Here the evidence is precise and full. 

Our own Government has already, when pressing these claims upon E^rance, 
given an official estimate of their value. On one occasion it put them at fifteen 
millions dollars. (Wait's American State Papers, vol. 3, p. 497.) On another 
occasion it put them at twenty millions dollars. The latter estimate is found 
in a report from the Secretary of State to Congress, under date of January 18, 
1799, where it speaks of " unjust and cruel depredations on American com- 
merce, which have brought distress on multitudes and ruin on many of our 
citizens, and occasioned a total loss of property to the United States of probably 
more than twenty millions of dollars." (French Spoliations, Ex. Doc., 1826, p. 
480.) Inquiry into the losses confirms this statement. From the evidence 
presented to committees in former years, and now belonging to history, it 
appears that there were eight hundred and ninety-eight vessels included in 
the claims released to France. This is apparent from an examination of cer- 
tain details. 

The American vessels despoiled by France between 1792, the outbreak of the 
European war, and July 31, 1801, when the convention of 18(X), with its proviso, 
was ratified by Napoleon Bonaparte, amount to two thousand and ninety, 
embracing as follows : First, vessels captured by the French ; secondly, vessels 
captured by the French and Spaniards conjointly; thirdly, vessels detained 
by embargo at Bordeaux. The following list shows how the account now 
stands : 

. List of vessels in different classes despoiled hy France, 

Whole number ^ 2, 290 

From which deduct as follows : 

1. Vessels paid for by special decrees of France 14 

2. Vessels paid for under the convention of 1803, viz : 

For embargoes 103 

For contracts 270 

For prizes under restoration 6 

379 

3. Vessels rejected under convention of 1803 for contracts 

on supplies 102 

Vessels under restitution, and rejected 26 

128 

4. Vessels paid for by Spain under the Florida treaty of 1819 173 

5. Vessels rejected under Florida treaty 191 

. 6. Vessels paid for under convention with France of July 4, 1831, 

being for captures between the signing and ratification of the 

convention of 1800 4 

7. Vessels rejected for want of merit, neglect of claimants, loss of 

proof, and other contingencies, say 503 

1, 392 

808 
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Thus we are brought again to the eight hundred and ninety-eight vessels 
which were bartered to France. 

To arrive at the value of these vessels, the committee have been driven to 
look at the value affixed to vessels under the conventions with other powers for 
the payment of similar claims. Here is a list allowed by different powers, with 
the average of each vessel : 



Great Britain 

Spain 

Irance 

Spain 

Denmark 

France ^ 

Naples 

Spain 

Mexico 

Colombia 




Averages. 



$47,672.81 
8,136.49 
10,S04.20 
15,625.00 
6,981.17 
12,984.71 
37,745.00 
30,000.00 
31,658.43 
11,474.63 



221,788.34 



From this list it appears that Mexico has paid as high an average as $31,000 
for each vessel ; Naples, $37,000 ; and Great Britain, $47,000. But the general 
average is $14,336. 

If the vessels despoiled by France were estimated according to the highest 
average, especially according to the average of the vessels despoiled contem- 
poraneously by Great Britain, the sum total of value would swell to a large 
amount, being no less than $42,206,000. Adopting the general average of the 
whole list, the eight hundred and ninety-eight vessels amounted in value to 
$12,572,000. 

This estimate, which at first view seems inconsistent with the statement of 
our Government, in 1799, fixing the losses at twenty millions, is substantially 
sustained by this statement, even putting the value of the vessels at an average 
of $14,000; for the list of vessels despoiled by France shows that there were 
certain classes which may properly be deducted. Here is the estimate, with 
the deductions: 

Original estimate of 1799 $20,000,000 

Deduct therefrom — 

1. Vessels paid for by France, fifty-two cases, at $14,000- $728, 000 

2. Debts paid under convention of 1803 3, 750, 000 

3. French spoliations paid for under treaty with Spain 

of 1819 2,845,619 

7, 323, 619 

Sum total, after deductions 12, 676, 380 

If to this estimate interest be added, even at the smallest rate, the losses of 
these sufferers will assume much larger proportions. More than sixty years 
have run their course since the United States, by a public act and for a valuable 
consideration, became the debtor of these claimants. From the beginning the 
country has enjoyed without price all the " national " benefits originally secured 
at their expense, as part of the national capital with its bountiful income, while 
these claimants have been shut out from all use of their property, and all 
profit therefrom. If interest be due on any national debt, it is difficult to 
see why it is not due here. 

Never was a case stronger. Nor does there seem to be any doubt with regard 
to the rule. According to the best authorities, whether publicists or courts, 
interest is Justly due. Though swelling the national liability enormously, it 
is none the less an item in the case. 

Here it must be borne in mind that these claims are under the law of 
nations. As such the rule of damages is in the law of nations and not in mu- 
nicipal law. Therefore the committee resort to the former law. Among all 
the authorities none has spoken more fully and clearly than Rutherforth ; nor 
Is there any one whose words on this point are oftener cited. Here is the rule : 

" In estimating the damages which any one has sustained, when such things 
as he has a perfect right to are unjustly taken from him, or withholden, or 

3666&— 10 7 
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Intercepted, we are to consider not only the value of the thing itself, but the 
value likewise of the fruits or profits that might have arisen from it. He 
who is the owner of the thing is likewise the owner of such fruits or profits. 
So that it is as properly a damage to be deprived of them as it is to be deprived 
of the thing itself." (Institutes, Lib. 1, ch. 17, sec. 5.) 

Grotius says substantially the same (Grotius, Jura Belli ac Pacis, Lib. li, 
cap, 17, § 4). So does Vattel, who declares that claimants may obtain "what 
is due, together with interest and damages." (Vattel, Law of Nations, Book 
II, chap. 18, § 342.) And Wheaton copies Vattel (Wheaton, Elements of Inter. 
Law, p. 341). The Supreme Court of the United States gives the same rule 
with simplicity when it declares: 

" The prime cost or value of property lost, and, in cases of injury, the diminu- 
tion in value by reason of the injury, with interest thereon, affords the true 
rule of estimating damages in such cases." (The AmiaUe Nancy ^ 3 Wheaton, 
R., 546.) 

Mr. Justice Story makes it simpler still : 

"The proper measure of damages, in cases of illegal capture, is the prime 
value and interest to the day of the judgment." (The Lively, 1 Gallison, R., 
315.) 

Such is the law of interest applicable to these claims, and the committee r^er 
to it now as illustrating the accumulated losses which await satisfaction at the 
hands of Congress. 

BECOMMENDATIONS OF THE COMMITTEE. 

3. The committee, impressed by the original justice of these claims and the 
present obligation of the United States, do not hesitate to recommend their 
liquidation and payment at an early day, as they would recommend the dis- 
charge of a national debt. While setting forth the unanswerable evidence of 
their value they content themselves with the recommendation made many years 
ago, and repeated by successive committees of both houses of (3ongress» limiting 
the appropriation to a sum not exceeding five million dollars, without interest, 
to be distributed by a board of commissioners pra rata among the claimants, 
according to the provisions of the bill reported herewith. The proposed limi- 
tation is a departure from strict justice, but it is a part of the additional 
sacrifice which seems to have been expected by Congress from these long- 
suffering claimants. 

In d^erence to the Secretary of the Treasury, who, when consulted on the 
subject, objected to the creation of a stock for this special purpose, as has been 
provided in former bills, it is now proposed that the money shall be paid 
whenever Congress shall make an appropriation therefor. 

By positive description the bill is made to cover claims for illegal captures 
and condemnations prior to July 31, 1801, the date of the final ratification of the 
convention. But by positive words of exclusion it is provided that the bill 
shall not cover claims originally embraced in the Louisiana convention of 1803, 
in the treaty with Spain of 22d February, 1819, or in the convention with 
France of July 4, 1831, so that in point of fact the bill is carefully limited to 
those original claims which, after being postponed by the second article of the 
convention of 1800, were at its final ratification definitely renounced by the 
United States, in consideration of equivalent renunciations from France. 

CONCLUSION. 

The committee have now finished the review which, in the discharge of public 
service, they were called to make. Approaching a much-vexed question without 
prejudice, they have striven to consider it with candor, in the hope of ascertain- 
ing and exhibiting the requirements of duty. The conclusion they have been 
led to adopt, in harmony with so many previous committees of both houses, 
and also with Congress itself, which has twice enacted a law for the satisfaction 
of these claims, is now submitted to the judgment of the Senate. 

How the committee have reached this conclusion will be seen by a final glance 
at the field which has been traversed. Putting aside the three preliminary 
objections to these claims, (1) that they are ancient and stale; (2) that they 
have passed into the hands of speculators; and (3) that they should be post- 
poned on account of the present condition of public affairs, the committee have 
considered in order four principal topics : First, the claims of American citizens 
on France, as they appear in the history of the times; secondly, the counter- 
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claims of France, as they, too, appear in the history of the times; thirdly, how 
the '' individual " claims of American citizens were sacrificed to procure a re- 
lease of the " national " claims of France by a proceeding in the nature of set- 
off and mutual release;* and, fourthly, how the United States, for a valuable 
consideration, assumed the obligations of France, so as to become completely 
responsible therefor. Not content with showing affirmatively the merits of the 
claimants the committee next examined carefully all known objections to the 
asserted responsibility of the United States, establishing negatively: (1) That 
the relations between France and the United States were at no time such as to 
constitute a state of war, invalidating the claims ; (2) that these claims were not 
embraced in the convention for the purchase of Louisiana ; (3) that they were 
not embraced in the later convention of 1831; (4) that the alleged annulling 
of the French treaties by act of Congress did not affect the claims; (5) that 
the early efforts of our Government with France, for the satisfaction of these 
claims, can furnish no ground of exemption from present liability; and (6) 
that the claims, at the time of their abandonment, were not desperate, so as 
to be of no value. 

With the removal of all known objections, the way was open to consider the 
extent of " just compensation " under three different heads : (1) The advantages 
secured to the United States by the sacrifice of these claimants; (2) the actual 
losses of these claimants; and (3) the final recommendations of the committee. 

Such is the whole case in its divisions and subdivisions. There is one reflec- 
tion which belongs naturally to the close. These claims have survived several 
generations, entwining themselves each year with the national history. Mean- 
while the Republic, for whose advantage they were sacrificed, has outgrown the 
puny condition of that early day, when its commerce was the prey of France, 
and when even the sacred debt for independence was left unpaid. These claim- 
ants have been called to remark the glorious transformation by which the weak 
has become strong and the poor has become rich ; with glistening eye they have 
followed the flag of the country as it was carried successfully in every sea; 
with sympathetic heart they have heard the name of the country sounded with 
honor in every land, and now they joyfully witness the unexampled resources 
with which it upholds the national cause against an unexampled rebellion ; but 
these claimants have been called to observe especially how, for many years, 
unchecked by hindrances, the National Government labored successfully with 
foreign powers to secure justice for despoiled citizens until all natlons---Qreat 
Britain, Spain, Denmark, Naples, Holland, Mexico, Colombia, Peru, and Chili — 
have yielded to persistent n^otiations, and even Finance has paid indemnities 
to our citizens for spoliations subsequent to these very claims ; all this history 
these claimants have observed with pride. But how can they forbear to exclaim 
at the sacrifice that has been required of them ; that they alone, the-pioneera of 
our commercial flag, are compelled "in suing long to bide," while a part of 
the debt for national independence is cast upon their shoulders, and the. whole 
country enjoys priceless benefits at their expense ! Well may these disappointed 
suitors, hurt by unfeeling indifference to their extensive losses, and worn with 
infinite delay, cry out in bitterness of heart, " Give us back our vessels." But 
this can not be done. It only remains that Congress should pay for tiiem. 



APPENDIX E. 

XAHSUK'S KEPOKT. 

[House Report No. 558, Fifty-first Congress, first session.] 

March 1, 1890. — Committed to the Committee of the Whole House on the state of the 

Union and ordered to be printed. 

Mr. Mansur, from the Committee on Claims, submitted the following report 
(to accompany bill S. 1507) : 

Your committee, to whom was referred the findings of the Court of Claims in 
divers cases known as the French spoliation claims, beg leave to submit the 
following report: 

Under the act entitled "An act to provide for the ascertainment of claims of 
American citizens for spolitations committed by the French prior to the 31st day 
of July, 1801," approved January 20, 1885 (which act, for convenience of refer- 
ence, is printed in the appendix to this report), the Ck)urt of Claims is required 
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" on the first Monday in December in each year to report to Congress the facts 
found by it and its conclusions in all cases which it has disposed of and not 
previously reported." 

Pursuant to this act the court, on the first Monday .in December, 1888, made 
its report of cases that had been passed upon prior to that date, and the claims 
so reported were referred to the Committee on Clairas. On the first Monday In 
December, 1889, the court again made report of the cases that had been passed 
upon to that date, as required by this act, and these cases have been referred to 
your committee, together with the cases that were reported on the first Monday 
in December, 1888, above mentioned. 

During the second session of the Fiftieth Congress the Committee on Claims 
considered the cases then before the committee and made a report thereon, and 
since the reference of the same claims and of the additional claims, above 
referred to, to your committee, the subject has been again fully considered, and 
in relation thereto your committee adopt as its report the report and recom- 
mendations made in the second session of the Fiftieth Congress, which report is 
as follows: 

[House Report No. 4151, Fiftieth Congress, second session.] 
February 28, 1889. — Referred to the House Calendar and ordered to be printed. 

Mr. Mansur, from the Committee on Claims, submitted the following report 
(to accompany Mis. Docs. 84, 102, 119, et al.) : 

The Committee on Claims, having had under consideration the reports of the 
Court of Claims in cases known as " French spoliation claims," referred to said 
committee by the House of Representatives, now submit the following report 
thereon : 

Your committee, when it surveys the wealth of legal lore contributed in the 
past to the consideration of what are known as the French spoliation claims, 
finds itself hesitant to attempt the task of adding thereto, and will mainly con- 
tent Itself with a full and, it hopes, fair exposition of all essential facts that 
show the situation, and help to elucidate the same, that existed between France 
and this country during the period in which these spoliation claims originated, 
coupled with comments thereon of statesmen, diplomats, and jurists bearing 
qpon the subject. 

For, in the language of Senator Smith, in his report made to the Senate 
February 15, 1850— 

" There is probably no subject submitted to Congress since the organization of 
the Government under the Constitution, in 1798, which has been so fully and 
thoroughly investigated by committees of the two Houses as the present. Every 
essential fact having a bearing on the question, and every consideration of the 
international law, combined with a full development of the proceedings of both 
the French and American Governments in this regard, with an exposition of our 
diplomacy and numerous treaties, all, in the judgment of the committee, evincing 
conclusively the equity of these claims, have, from time to time, been laid before 
Congress. 

" In the House of Representatives there have been presented no less than 
fourteen reports, as follows: 



No. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 



Session. 



Second. 

do. 

First... 

do. 

do. 

Second. 

do. 

do. 

First... 
Second. 
Third.. 
First... 

do. 

....do. 



Ck)ngress. 



Seventh 

Ninth 

Seventeenth 

Eighteenth 

Twentieth 

do 

Twenty-third... 
Twenty-fifth.... 
Twenty-sixth... 
Twenty-seventh . 

do 

Twenty-«ighth. . 
Twenty-ninth... 
Thirtieth 



By whom presented. 



Mr. Giles 

Mr. Marion 

Mr. Russell 

Mr. Forsjrth . 

Mr. Edward Everett. 

do 

do 

Mr. Howard 

Mr. Gushing 

do 

do 

Mr. C. J. Ingersoll 

Mr. Truman Smith... 
....do 



Ck>mmittee. 



Select. 

Do. 
Forei^ Affairs. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Foreign Affairs (verbal). 

Do. 
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** In the Senate the subject has undergone an investigation by the committees 
thereof in a manner equally elaborate, and reports have from time to time been 
submitted to this body, as follows : 



No. 


Session. 


Congress. 


By whom presented. 


Committee. 


1 


First 


Fifteenth 


Mr. Roberts 


Claims. 


2 


Second 


Nineteenth 


M»*. TToltnefl 


Select. 


8 


First 


Twentieth 


Mr. niiftmi>ei^ , , 


Do. 


4 


Second 


.... .do..... 


do 


Do. 


,<> 


First 


Twenty-first 


Mr. Livingston 

do 


Do. 


a 


Second 


do 


Do. 


7 


First 


Twenty-second 

do 


Mr, W"Wtis. . , 


Do. 


8 


Second 


do 


Do. 


9 


do 


T^pnty-third . 


Mr. Webster 


Do. 


10 


do 


Twenty-seventh 

do 


Mr. Choate 


Foreign Relations. 


n 


Third 


Mr. Archer 


Do. 


12 


First 


Twenty-eighth 

do 


Mr, rh<xitP. . 


Do. 


18 


Second 


do 


Do. 


14 


First 


Tw*^ntY-ninth . , . 


Mr, n^iytnn. 


Select. 


1A 


Second 


do 


Mr. Mnrehead 


Do. 






1 





" It is a remarkable fact that there has not been a report adverse to these 
claims in either house of Congress since the President laid before the Senate, 
by message of May 20, 1826, the correspondence between the United States and 
France relative to these claims. Prior to that disclosure, three adverse reports^ 
were made, to wit : One in the Senate by Mr. Roberts, from the Committee on 
Claims, in 1818 ; and two in the House of Representatives, from the Committee 
on Foreign Affairs — ^the first by Mr. Russell in 1822, and the other by Mr. 
Forsyth in 1814, all of which were far from being positive in opposition to their 
Justice. 

" The papers communicated by the President in his message of the 20th May, 
1826, poured a flood of light on the subject; and since then every committee 
having the matter in charge has been constrained to come to the conclusion that 
these claims are Just and equitable. 

"This committee can only account for the unexampled delay which (in face 
of expositions of great cogency by some of the most accomplished Jurists and 
statesmen that have occupied seats in this chamber )^has occurred by the magni- 
tude of the claims, and the large draught which their allowance would make 
on the Treasury of the United States. It would be difficult to find anywhero 
a more striking illustration of the truth of the axiom that delay is a denial of 
Justice. (Senate Com. Rep. No. 44, 1st sess. 31st Congress.)" 

Your conmaittee add the following list of favorable reports made since 1860 : 



No. 



30 
31 
32 
33 
34 
36 
36 
37 
38 
89 
40 
41 
42 
43 
44 
45 
46 
47 
48 



Where 
reported. 



Senate.. 
House... 
Senate. . 

...do 

...do 

House... 

...do 

Senate. . 
Houae... 

...do 

Senate.. 

...do 

...do 

...do 

Houae... 

...do 

....do.... 
...do..... 



By whom reported. 



Mr. Tru. Smith. 

Mr. Buel 

Mr. Tru. Smith. 
Mr. Bradbury... 

Mr. Hamlin 

Mr. Bayly 

Mr. PennJnston. 
Mr. Crittenden.. 
Mr. Clingman... 

Mr. Royoe 

Mr. Crittenden.. 

Mr. Sumner 

do 

do 

Mr. Cameron 

Mr. Myers 

Mr. Frye 

Mr. Hoar 

Mr. Cox 



Committee. 



Select 

Foreign Affairs. 

Sdect 

do 

do 

Foreign Affairs. 
do 



Select 

Foreign Affairs 

do 

Select 

Forelm Relations. 

do 

do 

do 

Foreign Affairs 

do 

Claims 

Foreign Aff ab^. . . . 



Date. 



Feb. 

June 

Jan. 

Jan. 

Feb. 

Jan. 

Mar. 

Feb. 

May 

Mar. 

June 

Jan. 

Jan. 

Apr. 

Jan. 

May 

May 

Mar. 

Jan. 



5,1860 

14,1860 

24,1861 

14,1862 

15,1864 

4,1866 

3,1867 

4,1868 

5,1868 

29,1860 

11,1860 

13,1862 

20,1863 

4,1864 

30,1872 

19,1872 

5,1882 

12,1884 

24,1884 



Report. 



Favorable... 

....do 

— .do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

■ • a •%AV* • • • • • 

....do 

....do 

....do 

• B « • ^A V •••••• 



No. of 
bfll. 



101 

64 

101 

64 

36 

117 

866 

45 

662 

360 

428 

114 

114 

218 

100 

384 

1466 

1886 

745 
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Your committee beg to call attention to the war of the thirteen colonies 
against the mother country waged for the purpose of establishing their inde- 
pendence. In their darkest hour, and when without foreign aid it seemed 
almost impossible for them to win success, France proposed an alliance. The 
colonies, with an eye to independence and that alone, entered into an alliance 
both offensive and defensive with France to be perpetual in character. We 
quote from that treaty the following sections, which show the exact nature of 
the obligations entered into by each nation : 

"Abtiole II. 

''The essential and direct end of the present defensive alliance is to main- 
tain effectually the liberty, sovereignty, and independence absolute and un- 
limited, of the said United States, as well in matters of government as of 
commerce. 

"ASTICLE XI. 

''The two parties guarantee mutually from the present time and forever 
against all other powers, to wit: The United States to His Most Christian 
Majesty, the present possessions of the Crown of France in America, as well as 
those which it may acquire by the future treaty of peace. And His Most 
Christian Majesty guarantees on his part to the United States their liberty, 
sovereignty, and independence, absolute and unlimited, as well in matters of 
^government as commerce, and also their possessions, and the additions or con- 
quests that their Confederation may obtain during the war, from any of the 
dominions now or heretofore possessed by Great Britain in North America, 
ccmformable to the 6th and 6th articles above written, the whole as their pos- 
sessions shall be fixed and assured to the said States at the moment of the cessa- 
tion of their present war with England." 

From the treaty of commerce of the same date made between the same con- 
tracting parties, we quote the following articles : 

"Abticle XVII. 

" It shall be lawful for the ships of war of either party, and privateers, freely 
to carry whithersoever they please the ships and goods taken from their enemies, 
without being obliged to pay any duty to the officers of the admirality or any 
other judges; nor shall such prizes be arrested or seized when they come to 
and enter the ports of either party; nor shall the searchers or other officers 
of those places search the same, or make examination concerning the lawfulness 
of such prizes, but they may hoist sail at any time, and depart and Carry their 
prizes to the places expressed in their commissions, which the commanders of 
such ships of war shall be obliged to show; on the contrary; no shelter or 
refuge shall be given in their ports to such as shall have made prize of the 
subjects, people, or property of either of the parties; but if such shall come in, 
being forced by stress of weather, or the danger of the sea, all proper means 
shall be vigorously used that they go out and retire from thence as soon as 
possible. 

"Abticle XXII. 

" It shall not be lawful for any foreign privateers, not belonging to subjects 
of the most Christian King nor citizens of the said United States, who have 
commissions from any other prince or State in enmity with either nation, to 
fit their ships in the ports of either the one or the other of the aforesaid parties, 
to sell what they have taken, or in any other manner whatsoever to exchange 
their ships, merchandises, or any other lading; neither shall they be allowed 
even to purchase victuals, except such as shall be necessary for their going to 
the next port of that prince or State from which they have commissions." 

Your committee call attention to the fact that these two treaties guaranteed 
two vital matters: By France, of the Independence, absolute and unlimited, of 
the United States as well in matters of government as of commerce. By the 
United States, the guaranty of the present possessions of the Crown of France in 
America; as well as conceding to France most highly valuable, if not vital, 
exclusive port privileges. The articles from the treaty of commerce refer to 
the exclusive port privileges granted to France. It is a conceded fact in all 
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the discussions of the part that France performed her part of the treaty of 
alliance and did help us to gain and insure our independence. In this con- 
nection it is well to here show what the possessions of France in America at 
that time were, and what she lost 

Doctor Wharton, in his work on International Law, second edition, from 
which edition all future quotations from Wharton will be made, on page 721 
states : 

''At the opening of the war France possessed the fertile islands of St. Domingo, 
Martinique, Gaudeloupe, St. Lucia, St. Vincent, Tobago, Deseada, Marie-Galante, 
St. Pierre, Miquelon, and Granada, with a colony on the mainland at Cayenne, 
and * in little more than a month the French were entirely dispossessed of their 
West India possessions, with hardly any loss to the victorious nations.* (Alison's 
History, vol. 3, p. 396.)" 

After our independ&ice was achieved a gradual change of feeling began to 
come over the mind of America. When it is remembered that we were at that 
time an entirely agricultural people, with no manufacturing industries, it was 
of vital importance to our people to restore their shattered fortunes, which alone 
could be done by an extended foreign commerce, a feeling began to grow in 
America that a closer relation for commercial purposes was a necessity with 
Great Britain. As this feeling developed, France claimed that we grew negli- 
gent of her rights, and was not in good faith living up to our treaty stipulations 
with her. Under this feeling France, in 1793, began minor depredations upon 
our commerce ; and when, in 1794, America entered into the treaty of commerce 
with Great Britain, known as the "Jay treaty," this feeling on the part of 
France was intensified, and their depredations upon our commerce became more 
violent and hostile in their character from year to year. The essential features 
of this treaty of Jay, by which important rights inimical to the interests of 
France and in direct conflict with the terms of the treaty of 1778 made with 
her by America, are as follows : 



(( 



Treaty of 1784 with Great Britain, (Jay treaty,) 

"Abticle XXIV. 



ti 



It shall not be lawful for any foreign privateers (not being subjects or 
citizens of the said parties) to have commissions from any other prince or State 
in enmity with either nation to arm their ships in the ports of either of the 
said parties, nor to sell what they have taken nor in any other manner to 
exchange the same ; nor shall they be allowed to purchase more provisions than 
shall be necessary for their going to the nearest port of that prince or State 
from whom they obtained their conmiissions. 

"Abticlb XXV. 



«( 



It shall be lawful for the ships of war and privateers belonging to the said 
parties, respectively, to carry whithersoever they please the ships and goods 
taken from their enemies, without being obliged to pay any fee to the officers 
of the admiralty, or to any judge whatever; nor shall the said prizes, when 
they arrive at and enter the ports of the said parties, be detained or seized; 
neither shall the searchers or other officers of those places visit such prizes 
(except for the purpose of preventing the carrying of any part of the cargo 
thereof on shore in any manner contrary to the established laws of revenue, 
navigation, or commerce), nor shall such officer take cognizance of the validity 
of such prizes ; but they shall be at liberty to hoist sail and depart as speedily 
as may be, and carry their said prizes to the place mentioned in their commis- 
sions or patents, which the commanders of the said ships of war or privateers 
shall be obliged to show. No shelter or refuge shall be given in their ports to 
such as have made a prize upon the subject or citizens of either of the said 
parties; but if forced by stress of weather or the dangers of the sea to enter 
therein particular care shall be taken to hasten their departure and to cause 
them to retire as soon as possible. Nothing in this treaty contained shall, 
however, be construed or operate contrary to former and existing public treaties 
with other sovereigns or States. But the two parties agree that while they con- 
tinue in amity neither of them will in future make any treaty that shall be 
inconsistent with this or the preceding article. 

" Neither of the said parties shall permit the ships or goods belonging to the 
subjects or citizens of the other to be taken within cannon shot of the coasts, 
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nor in any of tlie bays, ports, or rivers of their territories, by ships of war or 
others haying commission from any prince. Republic, or State whatever. But 
in case it should so happen, the party whose territorial rights shall thus have 
been violated shall use his utmost endeavors to obtain from the offending party 
full and ample satisfaction for the vessel or vessels so taken, whether the same 
be vessels of war or merchant vessels." 

Your committee call the attention of the House to the fact that the port 
privileges granted to Great Britain are substantially, if no literally, in the same 
language by which the same rights are guarantied to France in the treaty of 
1778, with the further addition that in art. 25 of Jay treaty America stipulates 
that while she continues in amity with Great Britain that she will not in future 
make any treaty that shall be inconsistent with the provisions of articles 24 
and 25, which gave the same port privileges to Great Britain as had been guar- 
antied in 1778 to France. It now becomes necessary to a proper understanding 
of the situation that existed between France and Great Britain during the 
period of spoliations that some description of the outrages committed upon 
our vessels and commerce ^should be given. This your committee prefer to give 
in the language of Mr. Pickering, Secretary of State, in his instructions to our 
envoys at Paris. 

As frequent references will be made hereafter to Document 102, it becomes 
necessary to state that it is "A message from the President of the United States, 
transmitting to the first session of the Nineteenth Congress copies of the several 
instructions to the ministers of the United States to the Government of France, 
and of the correspondence with said Government, having reference to the spolia- 
tions committed by that power on the commerce of the United States anterior 
to September 30, 1800, in compliance with the resolution of the Senate," which 
compilation contains 840 pages, comprising 546 documents. 



i< 



Copy of the instructions (No, 346 of Doc. 102) to Oliver Ellsworth, Williatn 
Richardson Davie, and William Vans Murray, esquires, envoys extraordinary 
and ministers plenipotentiary of the United States of America to the French 
Republic. 



a 



Gentlemen : You have been witnesses of the enduring patience of the United 
States under the unexampled aggi'essions and hostilities authorized and sanc- 
tioned by the French Republic against the commerce and citizens of the United 
States, and you are well informed of the measures adopted by our Government 
to put a stop to these evils, to obtain redress for the injured, and real peace and 
security to our country. And you know that, instead of relief, instead of justice, 
instead of indemnity for past wrongs, our very moderate demands have been 
immediately followed by new aggressions and more extended depredations, while 
our ministers, seeking redress and reconciliation, have been refused a reception, 
treated with indignities, and finally driven from its territories. 

" This conduct of the French Republic would well have justified an immediate 
declaration of war on the part of the United States ; but desirous of maintaining 
l)eace, and still willing to leave open the door of reconciliation with France, the 
United States contented themselves with preparations for defense and measures 
calculated to protect their commerce. 

" First. At the opening of the negotiation you will inform the French ministers 
that the United States expect from France, as an indispensable condition of the 
treaty, a stipulation to make to the citizens of the United States full compensa- 
ticm for all losses and damages which they shall have sustained by reason of 
irregular or illegal captures or condemnations of their vessels and other prop- 
erty under color of authority or commissions from the French Republic or its 
agents. And all captures and condemnations are deemed irregular or illegal 
when contrary to the law of nations, generally received and acknowledged in 
Europe, and to the stipulations in the treaty of amity and commerce of the 6th 
of February, 1778, fairly and ingenuously interpreted, while that treaty remained 
in force, especially when made and pronounced. 

**(!) Because the vessels lading, or any part thereof, consisted of provisions 
or merchandise coming from England or her possessions. 

"(2) Because the vessels were not provided with the rOles d'^quipage pre- 
scribed by the laws of France, and which it has been pretended were also 
required by treaty. 

"(3) Because sea-letters, or other papers were wanting, or said to be want- 
ing, when the property shall have been, or shall be, admitted or proved to be 
American. Such defect of pap^s, though it might justify the captors and 
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exempt them from damages for bringing in such vessels for examination, could 
not with reason be a ground of condemnation. 

"(4) When the owners, masters, or supercargoes shall have been refused a 
hearing, or placed in situations rendering their presence at the trials impracti- 
cable. 

"(5) When the vessels or other property captured shall have been sold or 
otherwise disposed of without a regular trial and condemnation. 

** Captures and condemnations for such causes and under such circumstances 
are manifestly irr^ular or illegal. 

" The French Government, if it has any serious wish to accommodate existing 
differences, can make no difficulty in admitting the general proposition, that 
for injuries arising from violated laws and engagements reparation shall be 
made. In every claim under this general stipulation the question will occur. 
Has the treaty or the law of nations been violated? 

" But such a general stipulation will not be sufficient The five specific propo- 
sitions Just stated are obviously proper rules of adjudication ; but the previous 
admission of the first and second is vastly important, to remove from hazard 
the most interesting claims of our citizens. To capture neutral property, 
because it was produced or manufactured in the country of an enemy to 
France, is so palpably unjust, that it seems improbable that even the men who 
originated the law, were they still in power, would persist in it as of right; 
and it is scarcely possible for their successors to hesitate on this point. To 
hesitate, would be to doubt whether a man has a right to occupy his own 
house or to wear his own clothes, unless he had built the first or manufac- 
tured the last with his own hands. 

" The second proposition, respecting the role d'6quipage, as well as the first 
should be insisted on. Until the decree of the Directory of March 2, 1797, was 
passed, and we had felt its fatal effects, we had no idea of the meaning which 
the French applied to the phrase, rOle d'6quipage. 

" Second. If there preliminaries should be satisfactorily arranged, then, for 
the purpose of examining and adjusting all the claims of our citizens, it will be 
necessary to provide for the appointment of a board of commissioners, similar 
to that described in the sixth and seventh articles of the treaty of amity and 
commerce between the United States and Great Britain. * * * 

" The second proposition, respecting the r61e d'6quipage, as well as the first 
should be insisted on. Until the decree of the Directory of March 2, 1797, was 
passed, and we had felt its fatal effects, we had no idea of the meaning which 
the French applied to the phrase, rOle d'6quipage. In the consular convention 
between the United States and France, article 9, which relates to deserters 
from vessels, the document is described in the French by the words * des regis- 
ters du batiment ou rOle d'6quipage,* and in the English part of the convention 
by the words, * the registers of the vessel or ship's roll.* And this paper was 
to be produced to the proper Judge to prove a deserter to belong to the vessel 
in question. The law or usage of each nation was incontestibly to direct what 
was proper for its own vessels in this respect. If an American master claimed 
from a Judge in France his warrant to arrest a deserter, he must have produced 
his * ship's roll,' or what in the United States is called his shipping paper, 
which is a contract signed by all the persons composing a vessel's crew. 

" The propriety and necessity of a ship's roll was in the year 1790 sanctioned 
and enforced by an act of Congress. 

"And without such a written contract the master, besides being subjected to 
other disadvantages, could not claim his men when they deserted. This ship's 
roll every American master bound on a foreign voyage takes on board his vessel ; 
and unquestionably every American vessel captured and condemned by the 
French for the want of a role d'6qulpage has, nevertheless, been possessed of 
the ship's roll just described ; and it is the only list of the ship's crew which 
should ever have been contemplated by the United States as necessary for 
American vessels. There never was, indeed, any intimation on the part of 
France, from 1778, when the treaty of amity and commerce was made, until 
the passing of the decree of the Directory in March, 1797, that a rOle d'6qulpage, 
other than the ship's roll or shipping paper, would be required. It was then 
suddenly demanded; and the decree (like the law of January, 179S, respecting 
articles of the produce or manufacture of Great Britain), was Instantly ea- 
forced, and became a snare to the multitudes of American vessels, which, for 
want of previous notice, would not have on board the documents in question, 
if their government should permit them to receive a document which they were 
under no obligation to produce. For it can not with any semblance of Justice 
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be pretended that the vessels of one nation are bound to furnish themselves 
with papers in forms prescribed by the laws of another. And if we resort to 
the treaty of 1778, or to the sea-letter, or passport annexed to it, on which 
letter the Directory pretended to found their decree concerning the rOle d'^qui- 
page, we shall see that these words are not to be found In either. * * ♦ " 

For the further purpose of showing the indignities, if not cruelty, with 
which our sailors and seamen abroad were treated by France, we make this 
further quotation from Mr. Pickering's Instructions: 

" Prizes, as already observed, should be conducted into the ports of the party 
at war, or of an associate in the war, and there adjudicated by the regular 
tribunals. The Fr&ich have conducted their prizes into neutral as well as 
belligerent ports, and, when there was no consul to try and condemn, leaving 
there the prizes, they have carried the papers to a distant place to find a 
French tribunal; and there, in the absence of the captured party, produced 
sentences of condenmation and sold the prizes. The same mode of obtaining 
condemnations has been uniformly practiced when they carried their prizes 
into the ports of an associate in the present war ; but, without waiting for the 
result of this farcical trial, it has been common to unlade antl sell the cargoes 
as soon as they reached a port. 

"An unreasonable burthen is imposed on Qie captured in requiring them, if 
they think proper to appeal to a higher tribunal, to find sureties in large 
penalties, which as strangers it is impossible to procure. This evil demands 
redress. 

"The crews are often stripped of their property, and even of their clothes, 
and turned ashore without money or provisions Such inhuman pillage is dis- 
graceful to the nation which permits or does not, by adequate punishments, 
restrain it. The masters, supercargoes, other officers, and seamen should be 
allowed certain sums, the former to employ counsel to support their claims to 
the property captured, and all for their subsistence ; and the seamen might have 
an adequate allowance of good provisions until they could find vessels return- 
ing to their own country. To admit masters and supercargoes into the courts 
to d^end the property captured, when they have been previously stripped of 
their money and all means of providing the legal assistance essential to a right 
defense, is to tantalize with the semblance of justice, while the substance is 
denied. * ♦ ♦" 

And Mr. Pickering conclude his instructions as follows : 

" The following points axe to be considered as ultimata : 

"(1) That an article be inserted for establishing a board, with suitable 
powers, to hear and determine the claims of our citizens for the causes herein- 
before expressed, and binding France to pay or secure payment of the sums 
which shall be awarded. 

"(2) That the treaties and consular convention declared to be no longer 
obligatory by act of Congress be not in whole or in part revived by the new 
treaty ; but that all the engagements to which the United States are to become 
parties be specified in the new treaty. 

"(3) That no guaranty of the whole or any part of the dominion of France 
be stipulated, nor any engagement made in the nature of an alliance. 

"(4) That no aid or loan be promised in any form whatever. 

"(5) That no engagement be made inconsistent with the obligations of any 
prior treaty ; and as it may respect our treaty with Great Britain, the instruc- 
tion herein marked 21 is to be particularly observed. 

"(6) That no stipulation be made granting powers to consuls or others under 
color of which tribunals can be established within our jurisdiction, or personal 
privileges be claimed by Frenchmen incompatible with the complete sovereignty 
of the United States in matters of policy, commerce, and government. 

"(7) That the duration of the proposed treaty be limited to twelve years at 
farthest, from the day of the exchange of the ratifications, with the exceptions 
respecting its permanence in certain cases specified under the Instruction 
marked 30." 

As a further continuation of a statement of facts relative to the situation, it 
now becomes necessary to cite four fundamental decrees of the French Gov- 
ernment which violated the treaty provisions of 1778 of that power with us 
during the period complained of, a digest of the points at issue being as follows : 

" It having been stipulated between the parties in the treaty of 1778, that 
* free ships should make free goods,' the French Republic, by the decree of May 
9, 1793 (Doc. 102, p. 43), made liable to seizure the enemy's property which 
they found on neutral vessels." 
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The next one is the decree of July 2, 1796 (Doc. 102, p. 149), which provided — 

" That the flag of the French Bepubllc will treat neutral vessels, either as to 
confiscation, as to searches or capture, in the same manner as they shall suffer 
the E3nglish to treat them (Doc. 102, p. 149)." 

It will be remembered that the treaty of 1778 allowed the vessels of the 
allies to be visited by only two or three searchers at a time, the searching 
vessel to remain out of cannon shot. 

Now, on the 2d of March, 1797 (Doc. 102, p. 160), the French Gk>vemment 
made another decree, by which it largely extended the rule of contraband in 
violation of the limitations of the treaty of 1778, and on the 18th of January, 
1798 (Doc. 102, p. 377), she made another decree by which the character of a 
vessel as neutral or enemy should be decided by the character of its cargo, and 
de<dared that all vessels carrying the products or manufactures of England or 
any of her proviiices should be treated as enemy's vessels, and liable to con- 
demnation ; and adopted the same rule, also, afi to all vessels which had entered 
an English port, which decree was, In express violation of the terais of the 
treaty of 1778 authorizing the vessels of either party to sail at liberty from 
one port to another of the enemy's or from an enemy's port to that of one of 
the allies. 

AS TO THE ATTITUDE OF AMERICA. 

In this connection special attention is called to the following circular letter 
of Mr. Jefferson to the merchants of the United States, cited from Wharton's 
International Law, page 606, and to the following extract from the message of 
President Washington: 

" I have it in charge from the President to assure the merchants of the United 
States concerned in foreign commerce or navigation that due attention will be 
paid to any injuries they may suffer on the high seas or in foreign countries 
contrary to the law of nations or to existing treaties, and that on the forwarding 
hither of well-authenticated evidence of the same, proper proceedings will be 
adopted for their relief. (Mr. Jefferson, Secretary of State, to Messrs. Duke & 
Co., August 31, 1793, 4 Jeff. Works, 31.)" 

This now assuring statement was followed up by another one equally so from 
the President himself. 

Washington's message to Congress, December 5, 1793, after speaking of the 
unfrienXlliness of the French minister : ^ 

" In the meantime I have respected and pursued the stipulations of our 
treaties according to what I judged their true sense, etc. 

"The vexations and spoliations understood to have been committed on our 
vessels and commerce by the cruisers and oflacers of some of the belligenent pow- 
ers appeared to require attention. The proofs of these, however, not having been 
brought forward, the description of citizens supposed to have suffered were 
notified that on furnishing them to the Executive, due measures would be taken 
to obtain redress of the past and more effectual provisions against the future. 
(Vol. 4, Annals of Congress, p. 15.)" 

To show the importance of this circular letter and the extract from Wash- 
ington's message, your committee call attention to the following comments of 
Senator Clayton, once Secretary of State, in his address delivered in the Senate 
of the United States, April 23 and 24, 1846. He said : 

" It appears this circular was carefully distributed among the merchants in 
all the sea-ports of the United States. It presents the extraordinary case, the 
only one I am aware of in the history of this Government, of a direct commu- 
nication from the Executive to all concerned in foreign commerce and navigation, 
Its object, on its own face, is not merely to assure them of indemnity for the 
past — it does not assure them that due attention will be paid to any injuries 
they may have suffered, but it does, in the most solemn manner, pledge the 
faith of this Government to them ' that due attention will be paid to any 
injuries they may suffer on the high seas, or in foreign countries, contrary to 
the law of nations or to existing treaties.' And it does solemnly further pledge 
the faith of the Government to all those who may thus hereafter suffer, that 
* on their forwarding (to the Department of State) well authenticated evidence 
of the same, the proper proceedings will be adopted for their relief.' 

"The spoliations on our commerce, and especially the French decree of the 
9th of May, prior to the date of this letter, had so greatly interrupted our 
foreign commerce that the Government saw that its important resources for the 
supply of revenues to carry on its necessary operations were nearly all cut off. 
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The State of things was such, from the rapacity of Britain and the necessities 
of France, that an American vessel sailing from an American port might be 
said to be sure of making her way to her destined port only as a capture under 
the convoy of a French or British cruiser, could hardly be said that there was a 
possible chance of escaping capture. 

"To counteract the operation of this state of things, our own Government 
found it necessary, for its own revenue, to do something which should, in some 
degree, revive the prostrate commerce of the nation. Without some such effort 
is was palpable that the Treasury, deprived of its usual aliment from the duties 
on foreign imports, would be dangerously depleted. It would be of little avail 
to assure those merchants of indemnity who had already been ruined. 

" The promise of indemnity was, therefore, not extended to them. It was only 
offered to such as could be induced to venture again. True, the French decree 
of the 9th of May, 1793, promised indemnity as well for the past as for the 
future. Our Government did not choose to rely on the promise contained in 
that decree to indemnify those who had suffered ; but it drew out the American 
ships which were still locked up in port or laid up in dock by what ought^ under 
all the circumstances, to be regarded as a solemn promise by the Government 
to see to it that they should suffer nothing more from foreign aggression." 

To show how great at this period was the importance of a revivification of 
our commerce and the necessity of filling up our depleting coffers, attention is 
called to the following extracts on this subject : 

" In the Annals of Congress 1799-1801, pp. 1263, 1264 (and in vol. 4, Jeffer- 
son's Works, p. 264), it appears that the duties on imports for 1798 were 
$7,405,420.75; yet the ordinary expenses of the Government were less than 
$7,000,000. 

" So Mr. Harper reported on April 30, 1800, in asking a new loan of $3,500,000. 

" * The duties on imports and tonnage which in 1798 produced $7,405,420, fell 
in 1799 to $6,436,886, a diminution of nearly a million.' 

" The committee attributed this diminution chiefiy to the extensive depreda- 
tions on our commerce which took place in 1796, 1797, and 1798, especially the 
two former, the full effect whereof was not felt in the revenue till 1799, because 
it was in that year that the duties on imports of 1798 became payable. If the 
revenues of imports fell off for several years at the rate of a million per year, 
even when our people had the promise of redress, it would have been certainly 
dimished one-half without such promise. 

"The Government certainly gained $15,000,000 through Jefferson's circular 
issued by order of the President. 

" Our envoys in 1798, protesting to Talleyrand, said : *A very essential object 
of the mission with which the undersigned are charged is to obtain a cessation 
of hostilities against the commerce of their country.' (Elx. Doc. 102, Fr. Spols., 
p. 486.) 

" Secretary Pickering's report (Annals Fifth Congress, 1797-1799, Vol. Ill, 
p. 3541) says: 'The unjust and cruel depredations on American commerce had 
brought distress on multitudes, ruin on many of our own citizens, and occasioned 
a total loss of property to the United States (meaning its citizens) of probably 
more than $20,000,000, besides subjecting our fellow-citizens to insults, stripes, 
wounds, torture, and imprisonment.' " 

During the period in which these spoliations were committed there were four 
acts passed by Congress, the substance of which we give, in the language of 
Chase, J., in Bas v. Tingey, 4 Dall., page 328: 

" By the acts of Congress an American vessel is authorized : (1) To resist the 
search of a French vessel; (2) to capture any vessel that should attempt by 
force to compel submission to a search; (3) to recapture any American vessel 
seized by a French vessel ; and (4) to capture any French armed vess^ wherever 
found on the high seas. This suspension of the law of nations, this right of 
capture and recapture, can only be authorized by an act of the Government, 
which is in itself an act of hostility. But still it is a restraining or limited hos- 
tility, and there are undoubtedly many rights attached to a general war which 
do not attach to this modification of the powers of defense and aggression." 

Judge Chase also states in Bas v. Tingey, referring to these statutes, that — 

" What, then, is the nature of the contest subsisting between America and 
France? In my judgment it is a limited partial war. Congress has not de- 
clared war in general terms, but Congress has authorized hostilities on the high 
seas by certain persons in certain cases. There is no authority given to commit 
hostilities on land, to capture unarmed French vessels, nor even to capture 
French armed vessels lying in a French port; and the authority is not given 
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indiscriminately to every citizen of America against every citizen of France, 
but only to citizens appointed by commissions or exposed to immediate outrage 
and violence. So far it is, unquestionably, a partial war; but, nevertheless, it 
is a public war on account of the public authority from which it emanates." 

With this review, as your committee believe, of all the essential facts of the 
existing condition of affairs at and prior to the treaty with France of September 
30, 1800, which terminated the spoliations complained of, your committee call 
attention to the following facts connected with the negotiations and leading up 
to the consummation of that treaty. 

After vain efforts on the part of our envoys to consummate the negotiations on 
the basis of the ultimata of Mr. Pickering, and here calling attention to the one 
in regard to spoliation claims, to wit : 

"(1) That an article be inserted for establishing a board with suitable powers, 
to hear and determine the claims of our citizens for the causes hereinbefore 
expressed, and binding France to pay or secure payment of the sums which 
shall be awarded." 

A convention with France was finally ratified on December 21, 1801, which 
convention was primarily agreed upon on September 30, 1800. As the best 
digest of the mode and manner in which the convention of September 30, 1800, 
was finally concluded and became binding upon both nations, your committee 
prefer to use the language of Judge Curtis, one of the associate justices of the 
Supreme Court, in his statement of facts in his edition of the reports and in 
the case of the United States v. The schooner Peggy (1st Cranch, 107), a state- 
ment of facts that must have been adopted and acted upon by Chief Justice 
Marshall, who delivered the opinion of the court in that case. Said statement 
of fact is as follows : 

" On the 21st of December, 1801, the convention with France was ratified. 
******* 

" On the 30th of September, 1800, this convention was signed by the respective 
plenipotentiaries of the two nations at Paris. On the 18th of February, 1801, 
it was ratified by the President of the United States, with the advice and con- 
sent of the Senate, excepting the second article, and with a limitation of dura- 
tion of the convention to the term of eight years. On the 31st of July, 1801, the 
ratifications were exchanged at Paris, with a proviso that the expunging of the 
second article should be considered as a renunciation of the respective preten- 
sions which were the object of that article. 

" This proviso being considered by the President as requiring a renewal of 
the assent of the Senate, he sent it to them for their advice. They returned it 
with a resolve that they considered the convention as fully ratified. 

" Whereupon, on the 21st of December, 1801, it was promulgated by a proc- 
lamation of the President." 

For the purpose of still more clearly showing what the renunciation of the 
respective pretensions referred to by Judge Curtis are, we quote a note attached 
to our treaty with France in 1800 — to be found on page 232 of the official copy 
of the public treaties of the United States, to wit ; 

"Th6 Senate of the United States did, by their resolution on the 3d of 
February, 1801, consent to and advise the ratification of the convention: pro- 
vided, the second article be expunged, and that the following article be added 
or inserted : * It is agreed that the present convention shall be in force for 
the term of eight years from the time of the exchange of the ratifications.' 

" Bonaparte, First Consul, in the name of the French people, consented, on the 
31st July, 1801, * to accept, ratify, and confirm the above convention, with the 
addition importing that the convention shall be in force for the space of eight 
years, and with the retrenchment of the second article, provided, that by this 
retrenchment, the two States renounce the respective pretensions which are the 
object of the said article.' 

" These ratifications, having been exchanged at Paris on the 31st of July, 
1801, were again submitted to the Senate of the United States, which on the 
19th of December, 1801, declared that it considered the convention fully ratified, 
and returned it to the President for promulgation." 

Attention is now called to article 2 of the said treaty as it was first adopted 
and before final ratification, to wit: 

"Abticle II. 

** The ministers plenipotentiary of the two parties not being able to agree at 
present respecting the treaty of alliance of 6th February, 1778, the treaty of 
amity and commerce of the same date, and the convention of 14th of Nov^nber, 
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1788, nor upon the indemnities mutually due or claimed, the parties will nego- 
tiate further on these subjects at a convenient time, and until they may have 
agreed upon these points the said treaties and conyention have no operation, 
and the relations of the two countries shall be regulated as follows : " 

Article 2 having provided, as we see, for further negotiation upon the subjects 
of disagreement, namely, the treaty of alliance of February 6, 1778, and the 
indemnities mutually due or claimed, the recision of that article added to 
Napoleon's ratification, and concurred in by the Senate of the United States 
on the 19th of December, 1801, your committee consider wiped out and obliter- 
ated the obligations of the United States to France under the treaties of 1778, 
and at the same time in consideration therefor released to France the claims of 
her citizens. 

This conclusion is fully sustained by the fact that our envoys had submitted 
the projet of a treaty. A counterprojet was returned on the 5th of September, 
1800, by the French ministers, in the following laconic dispatch: 

" To the Ministers Plenipotentiary of the UtHted States at Paris: 

" We shall have a right to take our prizes into the ports of America. 

"A commission shall regulate the indemnities which either of the two nations 
may owe to the citizens of the other. 

** The indemnities which shall be due by France to the citizens of the United 
States shall be paid for by the United States; and, in return for this, France 
yields the exclusive privilege resulting from the 17th and 22d articles of the 
treaty of commerce, and from the rfghts of guaranty of the 11th article of the 
treaty of alliance. 

** BONAPABTE. 

"O. P. O. Fleueieu. 

** ROEDEBEB. 

"(Report 445, 2d sess. 25th Ck)ng., p. 117.)" 

All the foregoing, your committee believe, constitutes a fair and substantial 
statement of the essential facts necessary to be understood before any correct 
conclusion can be reached as to the rights of the claimants against the Govern- 
ment of the United States. For the purpose of showing what was the opinion 
of cotemporaneous statesmen, as well as jurists and diplomats, who have made 
tbese spoliation claims special study as to the effect of the retrenchment of the 
second article by the Senate of the United States of the treaty as it was first 
signed, we now invite your attention to the following expression of opinion : 

napoleon's opinion. 

It was the First CJonsul who gave life to the part of the treaty under discus- 
sion ; the proviso containing the renunciation by the two States was written by 
him. He knew whether we were at war or at peace ; above all he knew whether 
the claims were valid against France and just. 

On page 129, vol. 2, of General Gourgaud's Memoirs of Napoleon, will be found 
remarkable words which should settle this controversy. Dictating to his aid- 
de-camp at St Helena in reference to the second article, which related to 
indemnities. Napoleon said: 

'* The suppression of this article at once put an end to the privileges which 
France had possessed by the treaty of 1778 and annulled the just claims which 
America might have made for injuries done in time of peace." 

This was exactly what the First Consul had proposed to himself in fixing 
these two points as equiponderating each other. The words which follow are 
memorable. He adds: 

" Without this it would have been impossible to satisfy the merchants of the 
United States, and to banish from their memory the losses they had suffered." 

OONTEMPOBANEOUS AMEBICAN OPINION. 

In the House of Representatives, United States, April 22, 1802. (Report No. 
445, p. 6.) Mr. Giles made the following report: 

" The committee, to whom were referred the memorials of sundry merchants 
and traders of the United States, complaining of spoliations and depredations 
committed on their lawful commerce by French cruisers during the late Euro- 
pean war, and praying compensation therefor, have considered the subject, and 
conceive it their duty to report the following state of facts : " 

The report recites the character of the depredations, and the pretexts under 
which they were made are recited as eight, and extended reference is made 
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to the legislation of 1798, intended to terminate them, and then makes the 
following statement as to the action of the Senate on the treaty : 

"The Senate not having accompanied their advice for expunging the said 
second article with any explanation of their motive for the measure, it was 
understood, both by the Chief Consul and the American envoy then at Paris, 
that the object of expunging the said second article was the retrenchment of 
the respective pretensions of the two Governments, which were the object of 
the said second article; and, with an explanation to that effect, on the 31st 
of July, 1801, the Chief Consul ratified the said convention. The convention 
thus ratified was laid before the Senate by the President of the United States 
on its return from Paris; and, on the 19th day of December, 1801, the Senate 
resolved that they considered the said convention as fully ratified; and, in 
pursuance thereof, on the 21st of the same month, the President caused the 
said convention to be promulgated as it was originally ratified." 

The memorials which were referred to Mr. Giles's committee are fully set 
out in the report of the Committee on Foreign Affairs, presented by Mr. Howard 
on January 20, 1838. (Report No. 45, p. 2.) Said memorials were as follows: 



From sundry merchants of- 



Biltimore 

Philadelphia 

Alexandria, D. C. 

New York 

Port Royal, Va 

Hartford, Conn 

Washington, N.C. 
Charleston, S. C... 
New London, Conn 
Middletown, Conn . 



Date. 


1802 


► 
*• 


Feb. 


5 


Feb. 


8 


Feb. 


15 


Feb. 


24 


Feb. 


26 


Mar. 


2 


Mar. 


2 


Mar. 


7 


Mar. 


9 


Mar. 


12 

1 




Boston 

Norwich, Conn 

New Haven, Conn , . , 
Portsmouth, N. H . . 

Norfolk, Va 

Salem, Mass 

Nantucket, Mass 

Portland, Me , 

Newburjrport, Mass.. 
Essex County, Va. . . 



Date. 



1802. 
Mar. 22 
Mar. 22 
Mar. 22 
Mar. 27 
Mar. 30 
Apr. 1 
Apr. 1 
Apr. 2 
Apr. 2 
Apr. 23 



In the House of Representatives, United States, February 18, 1807, General 
Francis Marion, of South Carolina, made the following report. After referring 
to the memorials and the report (of Mr. Giles) during the first session of the 
Seventh Congress, he says: 

"From a mature consideration of the subject, and from the best Judgment 
your committee have been able to form on the case, they are of the opinion 
that this Government, by expunging the second article of our convention with 
France of the 30th September, 1800, became bound to indemnifif the memorial- 
ists for their Just claims, which they otherwise would rightfully have had on 
the Government of France, for the spoliations committed on their commerce 
by the illegal captures made by the cruisers and other armed vessels of that 
power, in violation of the law of nations and in breach of treaties then exist- 
ing between the two nations; which claims they were, by the rejection of the 
said article of the convention, forever barred from preferring to the Govern- 
ment of France for compensation. (Report 445, 2d September, Twenty-fifth 
Ongress, p. 13.)" 

In 1826, Mr. Clay, in response to a resolution ' of the Senate, transmitted 
to Congress the documents in his department relating to these claims (now 
known as "Doc. 102"), and makes use of the following language: 

" When that convention was laid before the Senate, it gave Its consent and 
advice that it should be ratified, provided that the second article be expunged, 
and that the following article be added or inserted : ' It is agreed that the 
present convention shall be in force for the term of eight years from the time 
of the exchange of the ratifications ; * and it was accordingly so ratified by the 
President of the United States, on the 18th day of February, 1801 ; on the 31st 
of July, of the same year. It was ratified by Bonaparte, First Consul of the 
French Republic, who incorporated in the instrument of his ratification the 
following clause, as a part of it : * The Government of the United States hav- 
ing added to its ratification that the convention should be in force for the 
space of eight years, and having omitted the second article, the GJovemment of 
the French Republic consents to accept, ratify, and confirm the above con- 
vention, with the addition importing that the convention shall be in force 
for the space of eight years, and with the retrenchment of the second article : 
Provided, That, by this retrenchment, the two States renounce the respective 
pretensions which are the object of said article.* 
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** The French ratification, being thus conditional, was nevertheless exchanged 
against that of the United States, at Paris, on the same 31st of July. The 
President of the United States, considering it necessary again to submit the 
convention, in this state, to the Senate, on the 19th day of December, 1801, It 
was resolved by the Senate that they considered the said convention as fully 
ratified, and returned it to the President for the usual promulgation. It was 
accordingly promulgated, and thereafter regarded as a valid and binding com- 
pact. The two contracting parties thus agreed, by the retrenchment of the 
second article, mutually to renounce the respective pretensions which were the 
object of that article. The pretensions of the United States, to which allusion 
is thus made, arose out of the spoliations, under color of French authority, 
in contravention to law and existing treaties. Those of France sprung from 
the treaty alliance of the 6th February, 1778, the treaty of amity and commerce 
of the same date, and the convention of the 14th of November, 1788. 

" Whatever obligations or indemnities from those sources either party had 
a right to demand were respectively waived and abandoned, and the consid- 
eration which induced one party to renounce his pretensions was that of the 
renunciation by the other party of his pretensions. What was the value of 
the obligations and indemnities so reciprocally renounced can only be matter 
of speculation. The amount of the indemnities due to citizens of the United 
States was very large, and on the other hand the obligation was great (to 
specify no other French pretensions) under which the United States were 
placed in the eleventh article of the treaty of alliance of 6th of February, 
1778, by which they were bound forever to guaranty from that time the then 
possessions of the Crown of France in America, as well as those which it 
might acquire by the future treaty of peace with Great Britain; all these 
possessions having been, it is believed, conquered at or not long after the ex- 
change of the ratifications of the convention of September, 1800, by the arms 
of Great Britain, from France. 

" The fifth article of the amendments to the Constitution provides : * Nor shall 
private property be taken for public use without just compensation.' If the 
indemnities to which citizens of the United States were entitled for French 
spoliations prior to the 30th September, 1800. have been appropriated to 
absolve the United States from the fulfillment of an obligation which they had 
contracted, or from the payment of indemnities which they were bound to malse 
to France, the Senate is most competent to determine how far such an appropri- 
ation is a public use of private property within the spirit of the Constitution, 
and whether equitable considerations do not require some compensation to be 
made to the claimants." 

This report of Mr. Clay, as Secretary of State, transmitting, in response to 
the resolution of the Senate, the documents from his department relating to the 
spoliations of our commerce by the French prior to July 31, 1801, bore date 
May, 20, 1826. Up to this time five reports had been made to Congress, whereof 
three were adverse, but from the time that those documents were printed no 
adverse report has ever been made by any committee of either House of Con- 
gress to whom the subject was referred. On February 8, 1827, Mr. Holmes 
made an elaborate report to the Senate, from which we make the following 
quotations directly bearing upon the points raised for discussion: 

"In the President's instructions to his envoys to France (Messrs. Ellsworth, 
Davie, and Murray), dated 22d October, 1799, he says: 'This conduct of the 
French Republic would well have justified an immediate declaration of war on 
the part of the United States; but, desirous of maintaining peace, and still 
willing to leave open the door of reconciliation with France, the United States 
contented themselves with preparations for defense, and measures calculated to 
protect their commerce.* The convention of 1800 was, moreover, not a treaty 
of peace, either in form or substance. The treaties of 1778 were the basis of 
the negotiation. The question between the negotiators was not so much whether 
war had annulled these treaties as whether they should be annulled by negotia- 
tion. They were expressly recognized in the second article of the convention; 
and that article being afterwards expunged by mutual consent, these treaties 
thereby became null and void, by convention and not by war. (Report 445, 
second session Twenty-fifth Congress, pp. 29 and 30.)" 

Senator Holmes further said: 

" France and the United States had reciprocal claims for infractions of the 
law of nations and existing treaties. Whether those of France were valid or 
not, they were matter of controversy which it was our interest to settle and 
adjust. Had the convention, as was proposed by our ministers, provided for 
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reciprocal indemnities, and had coi^imlssloners been appointed^ to Uqiil4^tertli0 
claims and determine their validity, it is impossible to say what might have been 
the result. Certain it is that, In such case, the United States would never havia 
laid their hands on the adjusted claims of their own citizens to discharge thosfs 
which might be allowed to France or her citizens. Such an offset would be 
taking private property for public uses without just compensation, and is 
expressly prohibited by the Constitution. And how would such a case vary 
from that of the petitioners? It is now too late for the United States to ques- 
tion the justice and validity of these claims as against France. We have pressed 
them upon her as valid and just; she has admitted them and given us an eguiva- 
lent to release them. We have released them ; and though they were unliqui- 
dated, still they were capable of liquidation; and either their amount or th^ 
value which we obtained for their discharge would be equitably due to the 
claimants. (Report 445, 2d sess. 25th Congress, pp. 31 and 32.)" 

In the report of the select committee of the Senate of February 22, 1830, 
''from the pen of that eminent jurist, consul, and statesman," Mr. Llivingsto^ 
(Report No. 445, second session Twenty-fifth Congress), there occurs the fol- 
lowing language, which is quoted here because it is a luminous exhibition of 
this entire situation: 

" Our Government, then, did not think the two nations in a state of war ; and, 
in conformity with these instructions, the ministers, in one of their first commu- 
nications in the negotiation, thus characterize the measures taken by the United 
States : * With respect to the acts of the Congress of the United States, which 
the hard alternative of abandoning their commerce to ruin imposed, and which, 
far from contemplating a cooperation with the enemies of the Republic, did not 
even authorize reprisals on their merchantmen, but were restricted solely j^ 
the giving safety to their own, till a moment should arrive when their sofferings 
could be heard and redressed.' " 

Mr. Livingston also further stated: 

"The same character is impressed on the whole negotiation — the settlement 
of indemnities for mutual injuries, and the modification of the ancient treaties 
to suit existing circumstances. Nowhere the slightest expression, on either side, 
that a state of war existed which would exonerate either party from the obliga- 
tion of making those indemnities to the other. On the contrary, when it beca<me 
necessary to urge that those treaties were no longer obligatory on the United 
States, the ministers rely, not on a state of war, which would have put an end 
to them without any dispute, but on the act of Congress of the 7th July, 1708, 
iinnulling the treaties — ^an act which they themselves did not think, in a subse- 
quent part of the negotiation, any bar to a recognition of the treaties so as to 
limit the operation of an intermediate one made with England. 

** The convention which was the result of these negotiations is not only In. its 
form different from a treaty of peace, but it contains stipulations which would 
be disgraceful to our country on the supposition that it terminated a state of 
war, the restoration of prizes, and payment for vessels destroyed. Neither party 
considered then that they were in a state of war. Were they so in effect? 
War, from its nature, is indiscriminate hostility between the subjects of 'the 
belligerent powers. Hence it is universally acknowfedged that the granting of 
letters of marque and reprisal does not produce a state of war, because it io 
limited. Here recourse was not even had to this measure. The right of capture 
was limited to that of armed vessels, which were dangerous to our commerce; 
looking to security for the future, but not to indemnity for the past. Besides, 
the convention was not a treaty of peace, because such a treaty is without 
limitation ; while the convention, being limited to eight years, would, if we had 
been at war, have been a truce only for that period, at the expiration of which 
war must have been resumed, as of course, or been followed by a regular treaty 
of peace." 

Mr. Webster, in his celebrated speech on granting indemnity to American 
citizens for French spoliations on American commerce prior to 1800, in the 
Senate of the United States, January 12, 1835, says: 

"A letter appeared in a newspaper published at Albany, N. T., in which I was 
charged with having a direct personal interest in these claims. The assertion, 
like many others which I have not felt it to be my duty to take any notice of, 
was wholly and entirely false and malicious. I have not the slightest interest 
in these claims, or any one of them. I have never been conferred with or 
retained by any one, or spoken to as counsel for one of them in the course of 
my life. No member of the Senate is more entirely free from any connection 
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yfXtk tbcae claims tbau I am* The question, air, InTolved In these caaes. Is 
<i iis enHa llra Judicial question. It Is not a question of public policy, but a ques- 
ttoa of prlyate right — a question between the Government and the petitionees. 
Andy fts the Ck>yemment Is to be the Judge of Its own case. It would seenk to be 
4ie au^ of tbe Government to examine the subject with the utmost good faith 
i^ii the most solicitous desire to do Justice." 

And In same ^)eech Mr. Webster, commenting upon the statement made by 
Mt. Clay* as Secretary of State, in May, 1826, In transmitting Document 1jO0 
to file Senate, delivered the following remarks : 

*^ Before the Interference of our Government with these claims, they consti- 
tuted Just demands against the Government of France. They were not vague 
e9|)ectations of possible future Indemnity for Injuries received, too uncertain 
lb be regarded as valuable or to be esteemed property. They were Just demands, 
ttjid as such they were property. The courts of law took notice of them a? 
property. They were capable of being devised, of being distributed among heirs 
i^Qdf next of kin, and of being transferred and assigned, like other legal and Just 
^^j^. A claim or demand for a ship unjustly seized and confiscated Is prop- 
tirty fis cl^irly as the ship Itself. It may not be so valuable or so certain, but 
lit i^ as clear a right, and has been uniformly so regarded by the courts of law. 

"The papers show American citizens had claims against the French Govern- 
ment for s^ hundred and fifteen vessels unlawfully seized and confiscated. If 
$|js were so. It is difficult to see how the Government of the United States, cau 
rtj/^se these claims for Its own benefit with any more propriety than It could 
ha^^ applied the money to Its own use If the Firench Government had been ready 
io^l9i«,k!e comp^satlon In money for the property thus Illegally seized and con- 
4Aca>t^'; or how the Government could appropriate to Itself the Just claims 
ifhldi t^e owners of these six hundred and fifteen vessels held against the 
wimgdoers, without making compensation, any more than It could appropriate 
to itself , without making compensation, six hundred and fifteen ships which had 
not been sels^ed. I do not mean to say that the rate of compensation should be 
ti|e same In both cases ; I do not mean to say that a claim for a ship Is of as much 
val^ae as a ship ; but I mean to say that both the one and the other are propf^rty, 
iii)^ that Government can not, with Justice, deprive a man of either, for Its 
iwn- tN^efit, without making a fair compensation. 

'^' It win be perceived at once, sir, that these claims do not rest on the ground 
df an|r neglect or omission, on the part of the Government of the United Statea, 
ta demanding satisfaction from France. That Is not the ground. The Govei:n- 
ttent odf the United States, In that respect, performed Its full duty. It remoni- 
f^^ted against these illegal seizures; It Insisted on redress; it sent two special 
miiaslons to France charged expressly, among othet duties, with the duty d( 
dem^dlng Indemnity. But France had her subjects of complaint also a^inst 
^ Goyemment of the United States, which she pressed with equal earnestness 
fUk^ ccmfldence, and which she would neither postpone nor relinquish, e:^cept 
^ ^e condition tibat the United States would postpone or relinquish these 
j^tea And, to meet this condition and to restore harmony between the two 
]](atlpns, the United States did agree first to postpone and afterwards to rell^- 
Aujlsj^ these claims of its own citizens. In other words, the Government of the 
Vnite!^ States bought off the claims of France against Itself by discharging 
.^Ippiiii Qf our 0W9 citizens against France." 

SUMNEE'S BBPOBT. 

Tqur committee contents Itself by quoting from the celebrated report of 
QMrles Sumner, made to the Senate of the United States April 4, 1864, in mxp- 
pfi^, of ti^se claims, the following extract upon the point that they are 

** CLAIKS ANCIESTT, BUT NOT STALE. 

'^(1) It is said that the claims are ancient and stale, and, therefore, should 
j\Qt be entertained. It Is true that tiie claims are the most ancient of any now 
pendJing* and that they date from the very origin of our existence as a nation. 
But in this respect they do not differ from a revolutionary pension or a revoiu- 
ticmary claim. Down to this day there is a standing committee of the Senate 
6Qtitle<l 'Ck>mmlttee on Revolutionary Claims;* but if a dalm which may be 
traced to the Revolution must be rejected for staleness, there can be little use 
for this committee. If these claims, after uninterrupted sleep throughout the 
long intervening period, were now, for the first time, revived, they might be 



pbnoxioue to this imDUtatlon, But as, tron^ the begbming of t^e centuiXf they 
l^ve occupied the attentipu of Congress* ajid have be^ sustained by speechefl^ 
reports, and votes, it is impofisible to say that they have been allowed to ^eep* 

** The whole case was stated with admirable succinctness, as long ago as 1807« 
by Mr. Marion, of South Carolina, in the report of a committee of the House of 
Bei»*esentatives, in the following words (supra).*' 

He then cites an extract from the report made in 1807 by Mr. Marion, of 
South Carolina (supra), and adds: '' Claims thus authoritatively stated at that 
early day could not be overcome by any sleep." 

The following extracts are from 2 Wharton's International Law, pagM 
718, 719 : 

" In 1827, Senator Holmes reported that there had been ' a partial war,' but 
no ' such actual open war as would absolve us from treaty stipulations. * * f 
It was never understood here that this was such a war as would annul a treaty.' 
(Idth Cong., 2d sess.. Senate Bep., Feb. 8, 1827-28.) 

" Mr. Giles, reporting to the House of Representatives as early as 1802, called 
it a * partial state of hostility * between the United States and France. 

** Mr. Chambers reported to the Senate in 1828 that — 

** < The relations which existed between the two nations in the interval ber 
tween the passage of the several acts of Congress before referred to and the con- 
venticm of 1800 were very peculiar, but in the opinion of your committee can not 
be considered as placing the two nations in the attitude of a war which would 
destroy the obligations of previously existing treaties.' 

'' Mr. Livingston reported to the Senate in 1830 that — 

« * This was not a case of war, and the stipulations which reconciled the two 
nations was not a treaty of peace ; it was a conventi<»i for the putting an end tb 
certain differences. * * * Nowhere is the slightest expression on either 
side that a state of war existed which would exonerate either party from the 
obligations of making those indemnities to the other. * * * The conv^- 
tion, which was the result of these negotiations, is not only in its form different 
from a treaty of peace, but it contains stipulations which would be disgraceful 
to our Gouatry on the supposition that it terminated a state of war. * * t 
Neither party considered then they were in a state of war.' (Rep. 4, 445.) 

" Mr. Everett made a statement in the House of Representatives on the 21flt 
of February, 1885, in which he said : 

** ' The extreme violence of the measures of the French Qovenunent and tlx^ 
accumulated injuries heaped upon our citiaens would have amply justified tJid 
Government of the United States in a recourse to war, but peaceful rernediop 
and measures of defense were preferred.' And, after referring to the acts of 
Congress, he adds: 'These vigorous acts of defense and preparation evincing 
that, if necessary, the United States were determined to proceed still further 
and go to war for the protection of their citizens had the happy effect of pxfip- 
iduding a resort to that extreme measure of redress.' " 

The following extracts are from 2 Wharton's International Law, page 726 : 

'* Mr. Pickering, Secretary of State under the first two Presidents, and who^ 
above all others, was familiar with the situation and with the rights of tbi9 
parties, said that we bartered ' the just claims of our merchants ' to obtain a 
relinquishment of the French demand, and that — 

** * It would seem that the merchants have an equitable claim for indemnljty 
from the United States. * * * The relinquishment by our Gfovemment hav- 
ing been made in consideration that the French (Government relinquished Its dd-' 
mands for a renewal of the old treaties, then it seems clear that, as our Gov- 
ernment applied the merchants' property to buy off those old treatiesi the smD9 
80 applied should be reimbursed.' (Mr. Clayton's speech, 1846.) 

'' Mr. Madison, as we have seen, said to Spain that the claims were admitted 
by France, and were released ' for a valuable consideration,' and he termed tibuB 
transaction a 'bargain.' 

" Mr. Clay, in the Meade case, in which his opinion was given in 1821, five 
years prior to his report on French spoliations, said that while a country might 
not be bound to go to war in support of the rights of its citizens, and while a 
treaty extinction of those rights is probably binding, it appears — 

" ' That the rule of equity furnished by our Constitution, and which provides 
that private property shall not be taken for public use without just coxnpensa* 
tion, applies, and entitles the injured citizen to consider his own country a 
substitute for the foreign power.' 

** In this conclusion Chief Justice Marshall strongly concurred, saying to M]\ 
Preston that — 



116 FBBNCH SPOLIATION CLAIMS — ^INSURANCE COMPANIES. 



it f 



Having been connected with the events of the period, and conversant with 
the circumstances under which the claims arose, he was, from his own knowl- 
edge, satisfied that there was the strongest obligation on the Government to 
compensate the sufferers by the French spoliations.' " (Mr. Clayton's speech, 
1846.) 

Such are some of the opinions placed on record by the leading statesmen of 
that period as to the obligation of the United States to pay these claims, and 
their reasons therefor. To all of which we now add the following language of 
President Washington in his annual message in December, 1796, contradicting 
absolutely the idea of our even being at war or having been for three years 
preceding thereto : 

" While in our external relations some serious inconveniences and embarrass- 
ments have been overcome and others lessened, it is with much pain and deep 
regret I mention that circumstances of a very unwelcome nature have lately 
Occurred. Our trade has suffered and is suffering extensive injuries in the West 
Indies from the cruisers and agents of the French Republic, and communica- 
tions have been received from its minister here which indicate the danger of a 
further disturbance of our commerce by its authority, and which are in other 
respects far from agreeable. 

" It has been my constant, sincere, and earnest wish, in conformity with that 
of our nation, to maintain cordial harmony and a perfectly friendly understand- 
ing with that Republic. This wish remains unabated, and I shall persevere in 
the endeavor to fulfill it to the utmost extent of what shall be consistent with a 
Just and indispensable regard to the rights and honor of our country, nor will I 
easily cease to cherish the expectation that a spirit of Justice, candor, and 
friendship on the part of the Republic will eventually insure success." (Presi- 
dent Washington, eighth annual address, December, 1796.) 

FRENCH VIEW. 

Upon this position assumed by your committee there is a wealth of coequal 
Authority from the diplomats and statesmen engaged in the negotiation, and 
without commenting upon them we content ourselves on this branch of the argu- 
ment by citing the following extract taken from Document 102 : 

"The letter of Talleyrand to Pichon, 4th of August, 1801 (Doc. 102, p. 698), 
says : * The suppression of this article releasing the Americans from all preten- 
iftions on our part relative to ancient treaties, and our silence respecting the 
same article leaving us exposed to the whole weight of the eventual demands of 
this Crovemment relative to indemnities, it has become necessary that a form be 
introduced into the act of ratification in order to express the sense in which the 
'Government of the Republic understood and accepted the abolition of the sup- 
pressed article.' " 

Although these spoliations began in 1793, yet the French minister was not 
suspended from the exercise of his functions with our Government until Octo- 
ber 7, 1796, when the 'French minister of foreign affairs notified Mr. Monroe, 
our minister at Paris, of that fact. (Doc. 102, p. 148.) 

And Mr. Madison, who was Secretary of State at the time of the ratification, 
subsequently wrote Minister Pinckney that the claims " from which France was 
released were admitted by France, and the release was for a valuable considera- 
tion in a correspondent release to the United States from certain claims on 
them. Madison to Pinckney, February 6, 1804, Doc. 102, p. 795." 

Mr. Livingston, our minister to Paris, wrote the French minister of exterior 
relations on March 25, 1802: 

"You will recollect, sir, that the second article owed its birth to claims 
founded upon provisions contained in treaties previously existing between the 
two nations; that the Government of France was willing to admit these claims, 
provided the connections created by these were re-established. (Doc. 102, p. 
712.)" 

And again Mr. Madison, on April 17, 1802, wrote the French minister as 
follows : 

" It will, sir, be well recollected by the distinguished characters who had the 
management of the negotiation that the payment for illegal captures, with 
damages and indemnities, was demanded on one side and the renewal of the 
treaties of 1778 on the other, and they were considered as of equivalent value, 
and that they only formed the subject of the second article," which was the 
one rescinded by the Senate of the United States. 
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Minister De La Croix, October 7, 1796 (Doc. 102, p. 148), in transmitting td. 
our Secretary of State the decree of 1796 of the French Goyemment, says : 

" The ordinary relations subsisting between the two peoples in virtue of the 
conyentions and treaties shall not on this account be suspended." 

On the 18th of March, 1799 (Doc. 102, p. 380), the executive directory made 
decree containing this provision : 

' ** Considering that the fourth article of that decree (March 2, 1797), in what 
relates to the rOles d'^uipages with which neutral vessels ought to be furnished^' 
has had improper interpretations so far as concerns the rOles d'^uipages ot 
American vessels, and that it is time to do away the obstacles resulting there;: 
from to the navigation of vessels of that nation,** they declare that it was not 
understood that the navigation of the American vessels was to be affected other- 
wise than by the general ordinances in relation to neutrals. 

In the answer of the French minister, to our envoys, date May 6, 1800 (Doc. 
102, p. 590), in which they say tliat they are unable to understand why a 
different standard, namely, the law of nations instead of the treaties, should 
be applied to claims for depredations on American commerce by the French 
after the 7th of July, 1798, and that when they " hastened to acknowledge the 
principle of compensation (for spoliation) it was in order to give an unequivo^ 
cal evidence of the fidelity of the French (Government to its ancient engagements^ 
Every pecuniary stipulation appearing to such expedient as a consequence of 
ancient treaties, and not as the preliminary to a new one.** 

So far as these claims and the obligation of the United States to pay to th^ir 
citizens such of them as are allowed to be just and legal by the Court o( 
Claims, it is not very material to consider whether the claims set up by France 
against the United States of a purely national character were valid under the 
treaties and the law of nations or not, but the following extract from 2 Whar- 
ton's International Law, 722, with the quotations it contains, seems germane to 
the questions we are now considering : 

'' There is a recognition of apparent justness in these demands found in the 
instructions to the Pinckney mission, who were directed, while urging our 
claims, to propose a substitute for the mutual guaranty * or some modification 
of it,* as, * instead of troops or ships of war,* * to stipulate for a moderate sum 
of money or quantity of provisions to be delivered in any future defensive war 
not exceeding $200,000 a year during any such war' (2 For. Bel., 155), and 
Talleyrand, on the other side, told Mr. Gerry (June 15) that the Republic 
desired to be restored to the rights which the treaties conferred upon it, and 
through these means to assure the rights of the United States. 'You claim 
indemnities,* he said * we equally demand them ; and this disposition being as 
sincere on the part of the United States as it is on its (the Republic) will 
speedily remove all the difficulties.* (Doc. 102, p. 259.) 

• • • • • • « - 

** The French ministers had frequently mentioned the insuperable repugnance 
of their Government to surrender the claim to priority assured to it in the 
^conm^ercial treaty of 1778,* urging — 

" * The equivalent alleged to be accorded by France for this stipulation, the 
meritorious ground on which they generally represented the treaty stood, deny- 
ing strenuously the power of the American Government to annul the treaties 
by a simple legislative act ; and always concluding that it was perfectly incom- 
patible with the honor and dignity of France to assent to the extinction of a 
right in favor of an enemy, and as much so to appear to acquiesce in the 
establishment of that right in favor of great Britain. The priority with 
respect to the right of asylum for privateers and prizes was the only point in 
the old treaty on which they had anxiously insisted, and which they agreed 
could not be as well provided for by a new stipulation.' (Doc. 102, p. 608.) 

"The American envoys (July 23, 1800), in answer to the French arguments^ 
reducing to writing the substance of two conferences, said (Doc. 102, p. 612) : 

" *As to the proposition of placing France, with respect to an asylum for 
privateers and prizes, upon the footing of equality with Great Britain, it was 
remarked that the right which had accrued to Great Britain in that respect 
was that of an asylum for her own privateers and prizes, to the exclusion of 
her enemies; wherefore it was physically impossible that her enemies should 
at the same time have a similar right. With regard to the observation that by 
the terms of the British treaty the rights of France were reserved, and there^ 
fore the rights. of Great Britain existed with such limitation as would admit 
of both nations being placed on a footing which should be equal, it was observed 
by the envoys of the United States that the saving in the British treaty was 



iMf '<>t the Hg^tB of trance tnetmitliifg from iiet thm existing trenty, nhd that 
treaty hayihg ceased to exist, the saviiig necedsarily ceased also, and the tights 
Which before that event #ere only contiiig^t immediately attached and became 
operative.' 

*'AdmiS8ioh of the continuing force of the old treaties might involve admission 
of France's national claims, and in any event would put her ministers into a 
inost advantageous position, giving them, as consideration to be surrendered 
fit heir pleasure in the new negotiation What would then be A vested, existing, 
imd licknowledged right to the guaranty, the alliance and the use of our ports. 
Placed in this position, France would be without incentive to action ; she would 
start in the discussion of a new treaty with more surrendered to her at the 
outset than she had hoped to obtain at the conclusion, and all that she after- 
wards gave up would be by way of generous concession. 

• " Whatever the law, whether the treaties were or were not abrogated by the 
lict of Congress or the acts of parties, the American envoys were not permitted 
to Admit the French contention, but were in duty bound to argue that the 
treaties were without continuing force. They followed this course, saying: 

" *A treaty being a mutual compact, a palpable violation of it by one party 
did, by the law of nature flnd of nations, leave it optional with the other to 
renounce and declare the same to be no longer obligatory. ♦ ♦ ♦ The re- 
imaining party must decide whether there had been such violation on tlie other 
part as to justify its renunciation. For a wrong decision it would doubtless be 
^responsible to the injured party, and might give cause for war; but even in 
iluch case, its act of public denunciation being an act within its competence 
would not be a void but a valid act, and other nations whose rights might 
thereby be benlficially aflPected would Elo regard it.' (Doc. 102, p. 612.) 

**After further argument, they added that as it was the opinion of the French 
ministers that 'it did not comport with the honor of France' to admit the 
American contentions, and at the same time be called upon for compensation, 
they oflPered ' as their last effort ' a proposition which suspended pajrment of 
Compeisation for spoliations ' until France could be put into complete possession 
Of the privileges she cont^ided for, and at the same time they offered to give 
that security which a great pecuniary pledge would amount to for her having 
the privilege as soon as it could be given with good faith, which might perhaps 
be In a little more than two years; at any rate within seven.' (Ibid., 613.) 

''In August, after some delay and apparent friction, the Americans, saying 
jik&t 'while nothing would be more grateful to America than to acquit herself 
^ any just claims of France, nothing could be more vain than an att^npt to 
discourse to her reasons for the rejection of her own,' made the following propo- 
Bitiops ibid., 62a-«25) : 

^ " '(1) Let it be declared that the former treaties are renewed andl confirmed, 
find shall have the same effect as if no misunderstanding between the two 
powers had intervened, except so far as they are derogated from by the present 
treaty. 

" '(2) It shall be optional with either party to pay to the other within seven 
fesLTB 3,000,000 of francs in money or securities which may be issued for indem- 
nities, and thereby to reduce the rights of the other as to privateers and prizes 
to those of a most favored nation. And during the said term allowed for option 

the right of both parties shall be limited by the line of the most favored nation." 

» * « *« « * 

** The Americans made a counter proposal, renewing their offer of 8,000,(100 
jCrancs to be paid within seven years, in consideration, that the United States 
'be forever exonerated of their obligation on their part to furnish succors or 
Aid under the mutual guaranty,' and that the rights of the French Republic be 
forever limited to those of the most favored nation (ibid., 629). To this the 
Frehch tersely answered (ibid., 630) : 

. '" We shall haVe the right to take pur prizes into your ports ; a commission 
ihall regulate the indemnities owe^ by either nation to the citizens of the 
Other; the indemnities which shall be due by France to the ^citizens of the United 
States shall be paid for by the United States; in return for which France yields 
^elusive privileges resulting from the seventeenth and twenty-second articleti 
of the treaty of commerce and from the rights of the guaranties of the eleventh 
article of the treaty of alliance.' 

. " Matters now again reached a halting point ; neither side would yield ; B^ft|ici^ 
Acknowledged her real object to be to avoid payment of indemnity, while t$e 
United States, on iOie other hand, could not assent to her views as to the guaranty 
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atDd Qse of ports. In considerable heat the mlnidteitB pati?^. (tbiSL, lte!2» tte^); 
Ifie ne:iEt day the Americans made another effoit, becaiiae, as th^ $ri^ m 
their journal (ibid., 6d4), 'beinir now convinced that the dooi* waft ierlSd5|ljr 
closed against all hope of obtaining indemniti^ with any jnodlficatioos Iff &^ 
tireaty, it only remained to be determined whether, under all ci^euHldt^gtCfiHI*. Ijb 
frbiilA not be expedient to attempt a tenipdrary arrangement whicli' woiim ^irt 
cate the United States from the war of that peculiar state of ho6pit&liir III 
which they are at present involved, save the immense property of our cltkEdHi 
now pending before the council of prizes, and isecure, as far as possib^ti^ iilur 
oolhmerce against the abuses of capture during the present war;' thereiEdt^ (biir 
propoi9ed (ibid., 635) that as to the treaties and indenmities the queiition at^mji 
be left open; that intercourse should be free; then, with sug^estioiis ^$ % 
property captured and not definitely condemned, and property which mtj^ 
thereafter be captured, they asked an early interview. 

** The French still insisted that a stipulation of indemnities involved an atels- 
ston of the force of the treaties (ibid., 635-637), and, after argument, proposed 
that the discussion of the indemnities, together with the discussion of artl^e It 
of the treaty of alliance and articles 17 and 22 of the treaty of oomaBiercift'^M 
postponed; but with the admission that the two treaties are acknowledge mlid 
C(Hifirmed * * * as well as the consular convention of 1788; ' that nattoAflil 
ships and privateers be treated as those of the most favored nation; tibttt 
national ships be restored and paid for, and that the * property of indivf^dKialii 
not yet tried shall be so according to the treaty of amity and commerce of 1778^ 
in consequence of which a rdie d'equipage shall not be exacted, nor atty otlMfr 
proof which this treaty could not exact' So after months of negotiatiOli Wk^ 
Froich ministers come back flat-footed up<m the treaties as still ^istmg, «oai0« 
thing which our representatives were forbidden by their instructions to «4iiiit» 
Nevertheless this proposal formed the text for discussion, and upon %o sl^glrt k 
foixndation was built the treaty of 1800,** 

And, finally, Doctor Wharton, in his work oh International Law, paigie 7M, 
says: 

"TkiB view of the distinguished jurist and diplomatist [Chief Justice MnTr 
shall] is sustained by forty-five reports favorable to these claims mad« ill iti# 
Ckmgress, against which stand but three adverse reports, all of which wef*& 
made prior to the publication of the correspondence by Mr. Clay in ' 1S9M. 
Besides Marshall, Madison, Pickering, and Olay, the validity of the cHtinift has 
been recognized by Clinton, Edward Livingston, Everett, Webster, OuMiid^ 
Choate, Sumner, and many other of the most distinguished statesmen kaio#il M 
American history ; and while opponents have not been wanting — among tlie iMtt 
^ninent of whom were Forsyth, Calhoun, Polk, Pierce, Silas Wright, i^ 
B&iixfD. — ^still the vast weight of authority in the political diviefton of tlie iQoiK 
emment has been strenuous in flavor of the contention made here 1^ HiS 
claimants." 

At this point it naturally recurs to tiie mind of the seeker after IntfbrtisftttMl 
to inquire what opposition, if any, during the years gone by iMive beoa fliadto^ 
to these spoliation claims, and the ground of that opposition. Ptobably tM 
first diatinguished man to oi^)ose them was Silas Wright, of New York, iftn lJ8Ml( 
but your committee believe the strongest summary of the points in iJp^NMtUftll 
to the justice and validity of these claims against the United States 'mair Ui 
found in a speech made in the Senate of the United States in 1846 by SeMfttdT 
^fan A. Dix, of New York, which will be hereafter noticed, and which siMs^eH 
has furnished the text from that day to this for the ground work for •!! ^fUfdh 
sition made to them, whether in the courts or in the halls of 'Congress. KHvo- 
Presidents have vetoed bills for the relief of the claimants, namely, BrMdttilk 
Polk in 1846 and President Pierce in 1855. Your committee now ptk^poiia t9 
investigate the grounds of this opposition, b^t before we proceed to revtew tM 
opposition of Senator Dix we beg to call attention briefly to the ^gi^uiids l#i» 
which the two vetoes were respectively put. Without calling attention to mil 
the reafibns given by him, you committee will content itself with the fottvw^ 
extract from President Polk's message as fairly representing his posltieb : 

''This bill proposes to appropriate $5,(X)0,(XX>, to be paid in land script, ttHA 
provides *that no claim or memorial shall be received by the coninii«lton«ti.* 
authorissed by the act, * unless accompanied by a releasJB or discbarge of Ite 
United States from all other and further compeiifsatlon tiban the iHaiiMtit l^ay 
be entitled! to receive under the provisions of this act.' These claims anre >e0tl^ 
mtttM to amount to a mu<ih larger sum than |5,000^(K)0, and yet tlie<cMni|lit la 
fet^ired to release to the Government all othfidr con^nintion, aM to HcMpI 
his share of a fund which is known to be inadequate. 
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If tJiese claims be well founded it would be unjust to the claimants to repu- 
diate any portion of them, and the payment of the remaining sum could not be 
Aertofter resisted. This bill proposes to pay these claims, not in the currency 
faown to the Constitution, and not to their full amount. 

** Passed, as this bill has been, near the close of the session, and when many 
itteaBures of importance necessarily claim the attention of Congress, and possi- 
bly without that full and deliberate consideration which the large sum It 
appropriates and the existing condition of the country demand, I deem it to be 
iny duty to withhold my approval, that It may hereafter undergo the revision, 
of Congress. I have come to this conclusion with regret. In interposing my 
objections to its becoming a law I am truly sensible that it should be an ex- 
treme case which would make it the duty of the Executive to withhold his 
approval of any bill by Congress upon the ground of its inexpediency alone. 
Such a case I consider this to be. 

"James K. Polk. 
' •* Washington, August 8, 1846:* 

: Your opmmittee call attention to the fact that it seems as if the controlling 
motive that led to the veto was " inexpediency." 
, Nor. can your committee make full extracts from the veto of President Pierce, 
biit will content itself with the following extracts. Their justification (of 
Qf^K^ltion) consists in that which constitutes the objection to the present bill, 
n^tmely, the absence of any indebtedness on the part of the United States. 

"The next step in this inquiry is, whether the act declaring the treaties pull 
i^d void . was ever repealed, or whether by any other means the treaties were 
revided so as to be either the subject or the source of national obligation. The 
war, which has been described, was terminated by the treaty of Paris of 1800, 
Und f Q that instrument it is necessary to turn to find how much of preexisting 
ObUgations between the two Governments outlived the hostilities in which they 
had been engaged. By the second article of the treaty of 1800, it was declared 
that the ministers plenipotentiary of the two parties not being able to agree 
respecting the treaties of alliance, amity, and commerce of 1778, and the conven- 
tipn of 1788, nor upon the indemnities mutually due or claimed, the parties will 
negotiate fuller on these subjects at a convenient time, and until they shall 
have agreed upon these points the said treaties and convention shall have no 
<^peration. 

"When the treaty was submitted to the Senate of the United States the 
second article was .disagreed, and the treaty amended by striking it out and in- 
serting a provision that the convention then made should continue in force 
eight years from the date of ratification, which convention thus amended was 
accepted by the First Consul of France with the addition of a note explanatory 
of his construction of the convention, the two states renounce the respective 
pret^isions which were the object of the said article. 

. "It will be perceived by the language of the second article, as originally 
framed by the negotiators, that they had found themselves unable to adjust 
the controtersles on which years of diplomacy and of hostilities had been ex- 
pended, and that they were at last compelled to postpone the discussion of those 
questions to that most indefinite period, a * convenient time.' All, then, of these 
subjects which was revived by the convention was the right to renew, wh«i 
It should be' convenient to the parties, a discussion which had already ex- 
hausted negotiation, involved the two countries in a maritime war, and on 
which the parties had approached no nearer to concurrence than they were 
whep the controversy began. 

"The obligations of the treaty of 1778 and the convention of 1788 were 
mutual and estimated to be equal. But, however onerous they may have been 
tp the United States, they had been abrogated, and were not revived by the 
coiivention of 1800, but expressly spoken of as suspended until an event which 
could only occur by the pleasure of the United States. It seems clear, then, 
that the United States were relieved of no obligation by the retrenchment of 
the second article of the convention; and if thereby France was relieved of 
any yalid claims against her, the United States received no consideration In 
return ; and that if private property was taken by the United States from their 
own x^itizens, it was not. for public use. But it is here proper to Inquire 
whether the United States did relieve France from valid claims against her 
op^thepairt of the citizens of the United States, and thus deprive them of their 
property. 

"The complaints and counter-complaints of the two Governments had been* 
that treaties were violated, and that both public and individual rights and 
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interests had been sacrificed. The correspondence of our ministers engaged ia 
negotiations, both before and after the convention of 1800, sufficiently proves 
how hopeless was the effort to obtain full Indemnity from France for injuries 
inflicted on our commerce from 1793 to 1800, unless it should be by an account 
in which the rival pretensions of the two Governments should each be acknowl- 
edged and the balance struck between them. 

** It is supposable, and may be inferred from the contemporaneous history 
as probable, that had the United States agreed in 1800 to revive the treaties 
of 1778 and 1788, with the construction which France had placel upon them, 
that the latter Government would, on the other hand, have agreed to make in- 
denmity for those spoliations which were committed under the pretext that the 
United States were faithless to the obligations of the alliance between the two 
countries. 

"Hence the conclusion, that the United States did not sacrifice private rights 
or property to get rid of public obligations, but only refused to reassume public 
obligations for the purpose of obtaining the recognition of the claims of Ameri- 
can citizens on the part of France." 

And, again: 

" Before entering on this it may be proper to state distinctly certain propo- 
sitions which, it is admitted on all hands, are essential to prove the 6bli- 
gations of the Government 

** First. That at the date of the treaty of September 30, 1800, these claims 
were valid and subsisting as against France.* 

''Second. That they were released or extinguished by the United States in- 
that treaty, and by the manner of its ratification. 

" Third. That they were so released or extinguished for consideration val- 
uable to the Government, but in which the claimants had no more interests 
thjan any other citizens.*' ' 

The President then makes an argument upon the treaties, and sums up the 
result of his argument in this language: 

** This review of the successive treaties between France and the United States 
has brought my mind to the undoubting conviction, that while the United 
States have, in the most ample and the completest manner, discharged their duty 
toward such of their citizens as may have been at any time aggrieved by acts 
of the French Government, so also France has honorably discharged herself of 
all obligations in the premises toward the United States. To concede what this 
bill assumes would be to impute undeserved reproach both to France and to the 
United States." 

In the light of this history, hereinbefore given, it has been urged, that these 
claims are not valid claims against either the Government of France or the 
United States, because it is alleged that they arose when war was existing 
between the two nations, and that therefore they are essentially *' war claims," 
and being such neither Government is liable to pay them. 

This contention is answered by what has been above presented, which may 

be summarized as follows: 

• 

I. 

THE TBBATIES. 

i 

As will appear from what has been already quoted, the United States guar-, 
antied to France her possessions in the West Indies and certain port privileges.. 

II. 

In consideration of this, France agreed to guaranty to the United States; 
Independence, which with the aid of France we gained. 

III. 

These being the treaty stipulations existing between the two Governm^its, 
France complained that the United States were not in good faith carrying out 
on their part these treaty stipulations, and in 1793 began these, depredations on 
our commerce. 

The contention on the part of France that the United States were not carry- 
ing out their treaty obligations was int^isified when she learned of the Jay 
treaty of 1794, by which England was accorded rights in our ports that France 



WnMlBMl hBreeU to be, and as t<mt codninittee be^ier^ wfts, esitltied to csxClti- 
Mtielj^ under the tteati^ of 1778, and thereafter theae depredatfona became m6fe 
llaii^iit from year to year until the treaty of 1800 practically ehded them. 

The contention now la that what France did in that reg;atd and what Was 
done by tlie United States in resistance of this conduct of France constituted 
a state of war. 

We have already referred to the Frendi decreeiEi bearing on thiis stibject, and 
seed not repeat them here. 

IV. 

DID THE UNITED STATES BEGABD A STATE OF WAS AS EXISTIFO? 

These depredations being flagrant and continuing, acts of Congress were 
passed which it is necessary to consider, and the provisions of which are suffi- 
ciently indicated in the opinion of Marshall, O. J., now referred to. (Seeman 
V. Talbot, 1 Cr., 1.) 

In that case Ohief Justice Marshall says, " to determine the real situation 
of America in regard to France the acts of Congress are to be inspected.*' 

He adds: 

"The whole powereof war being, by the Constitution of the United States, vested 
in Congress, the acts of that body can uone be resorted to as our guides in this inquiry. 
It is not denied, nor in the course of the aigument has it been denied, that Congress 
may authorize general hostilities, in which case the general laws of war apply to our 
situation; or i)artial hostilities, in which case the laws of war, so far as they actually 
apply to our situation, must be noticed. 

'^To determine the real situation of America in regard to France, the acts of Congress 
are to be inspected. 

" 'The first act on this subject passed on the 28th of Mav, 1798, and is entitled. An 
act more effectuall)r to protect the commerce and coasts of the United States.' 

''This act authorizes any armed vessel of the United States to capture any armed 
vessel sailing under the authority, or pretense of authoritv, of the Republic of France, 
"^hich shall nave committed depredations on vessels belonging to the citizens of the 
United States,* or which shall be found hovering on the coaert» For the purpose of com- 
mitting such depredations. It also authorizes the recapture of vessels Belonging to 
the citizens of the United States. 

"On the 25th of June^ 1798, an act was passed 'to authorize the defense of the mer- 
chant vessels of the Umted States against French depredations.' 

"This act empowers merchant vessels, owned wholly by citizens of the United 
States, to defend themselves against any attack which may be made on them by the 
commander or crew of any armed vessel sailing under French colors, or acting, pr pre- 
tending to £^t, by or under the authority of the French Republic, and to capture any 
such vessel. This act also authorizes the recapture of merchant vessels belonging to 
the citizens of the United States. By the second section such armed vessel is to be 
brought in and condemned for the use of the owners and captors. 

"By the same section recaptured ^vessels belonging to tne citizens of the United 
States are to be restored, they paying for salvage not less than one-eighth nor more 
than one-half of the true value of such vessel and cargo. 

"On the 28th of June an act passed, 'in addition to the act more effectually to pro- 
tect the commerce and coasts of the United States.' This authorizes the condemna- 
tion of vessels brought in under the first act, with their cargoes, excepting only from 
sttch condemnation the goods of any citizen or person resident witidn the United 
States, which shall have been before taken by the crew of such captured vessel. 

"The second section provides, that whenever any vessel or goods the property of any 
citizen of the United States or person resident therein, shall be recaptured, the same 
dtiall be restored, he paying for salvage one-eighth part of the value, free from all 
deductions. 

"On the 9th of July another law was enacted 'further to protect the commerce of 
the United States.' 

"Tips act authorizes the public armed vessels of the United States to take any armed 
F^nch vessel found on the high seas. It also directs such armed vessel, with her 
apnalrel, guns, etc., and the goods and effects found on boaid, being French xnroperty, 
to t>e condemned as f orf eitea. 

"The same power of capture is extended to private armed vessels. 

"The sijcth Section provides, that the vensel or goods of an'y citizen of the United 
vStaleS, or person residing therein, lihall be restored, on paying for salva^ hotleCi 
thtai one-eighth nor more than one-luitf , of the value of such recapture, without asiy 
deduction. 
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"The seventh flection of the «ct for the goyemAent of the tAv^, pefflsed the 2d ril 
liwch, 1700) enacts Hhat for the ships or goods belonging to the citizens of the United 
6tat€iB, or to the citizens of subjects of Any nation in amity willi the United States^ 
if retflken iHthin twenty-four hours, the owners are to allow one-dghth part of die 
whole value for salvage/ and if tney have remained above ninety-six hours iii 
possession of the enemy one-half is to be allowed. 

''On the 3d of March, ISOO, Congress passed an act providing for salvage in cases of 
recapture. 

"This law relates the salva^ to be paid 'when anv vessels or koods, which sihall 
be taken as prize as aforesaid, wall appear to have before belonged to an^ person or 
persons permanently resident within tne territory and under the protection of any 
foreign prince, government, or state in amity With the United States, and to have 
been taken by an enemy of the United States, or by authority, orpretense of authority, 
from any prince, government, or state, against which the United States have authorized 
or shall authorize, defense or reprisals.' 

"These are the laws of the Imited States, which define their situation in regard to 
France, and which regulate salvage to accrue on recaptures made in consequence c^ 
that situation. 

"It is, I believe, a universal principle, which applies to those engaged in a partifld 
as well as those engaged in a general war, that where there is probable cause to believe 
the vessel met witn at sea is in the condition of one liable to capture, it is lawful to 
take her and subject her to the examination Iknd adjudication of the courts. 

* * The Amelia was an armed vessel commanded ana manned by Frenchmen . It does 
hot apx)ear that there was evidence on board to ascertain her character. It is not, 
then, to be questioned but that there was probable cause to bring her in for adjudi- 
cation." 

The recapture, then, wab lawful. 

"It is true that a violation of the law of nations by one power doeis not Justify its 
violation by another; but that remonstrance is the proper course, and tids is the 
course which has been pursued. America did remonstrate, most earnestly remon- 
strate, to France against the injuries committed on her; but, remonstrance having 
jhiled, she appealed to a higher tribunal, and authorized limited hostilities. This was 
not violating the law of nations, but conforming to it. (Talbot v. Seeman, I Cr., 41.)'^ 

In the case of Bas v. Tingy, 4 Dallas, each of the justices gave a separate opinion, 
and Mr. Justice Chase says: 

"Congress is empowered to declare a general war, or Congress may wage a limited 
war; limited in place, in objects, and in time. If a general war is declared, its 
extent and operations are only restricted and regulated by the jus belli, forming a part 
of the law of nations; but if a jMUlial war is waged, its extent and operation depend 
on our municipal laws. What, then, is the nature of the contest subsisting between 
America and France? In my judgment, it is a limited, partial war. Congress has 
not declared war in general terms, out Congress has authonzed hostilities on the high 
seas by certain persons in certain cases, "niere is no authority given to commit hos- 
tilities on land; to capture unarmed French vessels, nor even to capture French 
armed vessels lying in a French port; and the authority is not given indiscriminately 
to every citizen of America against every citizen of fiance, but only to citizens 
appointed by commissions or exposed to immediate outrage and violence. So far it iSk 
unquestionably a partial war; out, nevertheless, it is a publie war, on account oi 
tiie public authority from which it emanates.'' 

In the same case Mr. Justice Washington says: 

"But hostilities may subsist between two nations more confined in its nature and 
extent, being limited as to places, persons, and things, and this is more prop^ly 
termed imperfect war, because not solemn, and because those who are authorized to 
commit hostilities act under specii^ authority, and can go no farther than to the 
extent of their commission. * * * It is a war between the two nations, Uiough idl 
the members are not autJiorized to commit hostilities such as in a solemn war, where 
the government restrains the general power." 

In addition to this, by section 3 of the act approved February 9, 1799, it was provided 
that no French ship, armed or unarmed, should "be allowed an entry or to remain 
within the territory of the United States unless driven thither by distress of weather 
or in want of provisions." And if, contraiy to this, any such Were found, they "shall 
be recjuired to depart without unnecessary delay. 

This kct unmistakably and irresistibly proves that the nations ^ere not at wa^ 
with each other at that late date, February 9, 1799. It never wais heard of that in 
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time of open public war the armed vessels of one belligerent were permitted to enter 
the ports of another for repairs and provisions.^ 

It is plain from what we have above presented that neither France nor the United 
States regarded this as a state of general war; that these acts of Congress were purely de- 
fensive in their character; that there was that state of limited hostilities on the part of 
the United States which authorized our merchantmen to arm for defense against the 
assaults of the French privateers; which authorized our armed vessels to capture f^nch 

- a In this connection the committee desires to call sp^ial attention to the following 
extract from the learned argument on these claims delivered by Mr. Dibble on August 
21,1888: 

^ In April, 1798/ negotiations for a new treaty, or a modification of the old ones, hav- 
imt failed, Pihckney and Marshall left France. Gerry remained until July or August 
following, having received from Mr. Pickering, Secretary of State, a positive recall. 

But before his departure news of the vigorous action of Congress, authorizing French 
cruisers hoverin£^ upon our coasts to be attacked, and suspenSing commercial relations 
with France ana its colonies, had reached Paris. In this state of affairs, Talleyrand 
writes to Gerry of the intentions of the French Directory, as follows: 

''In the present crisis, ifconfines itself to a measure of security and self-preservation, 
by laying a temporazv embargo on American vessels, with a reserve of indemnities, 
if there be occasion for them. It is yet ready, it is as much disposed as ever, to 
terminate by a candid negotiation the differences which subsist between the two 
countries.*' ^ 

Let me call attention to the fact, that Talleyrand, the great diplomatist of France, 
informed Gerry, that France would reserve a right to indemnitv against our Govern- 
ment, in case our cruisers attacked French cruisers. How can this be reconciled with 
the position, assumed by those opposed to these claims, that indemnities could not 
be claimed against France, in face of the fact that France announced her intention 
to claim indemnity against the United States? - 

And a few days afterwards Talleyrand reiterates the pacific inclinations of the French 
Government: 

'' B}^ information which it has just received, it indeed learns that violences have been 
committed upon the commerce and citizens of the United States in the West Indies 
and on their coasts. * * * A remedy is preparing for it, and orders will soon arrive 
in the West Indies calculated to cause everything to return within its just limits, until 
an amicable arrangement between France and the United States shall re-establish 
them respectively m the enjoyment of their treaties. This period, sir, can not be too 
near at hand. " 

And again, in his final communication to Mr. Gerry, dated August 3, 1798, he says: 

''Presuming, sir, that you have not yet embarked, I address to you a decree of the 
Executive Directory, wherein you will find a part of the measures, which I announced 
to you the 4th of this month (Thermidor). Its solicitude will not be confined to that. 
Neutrals, in general, will have reason soon to be convinced of its firm attachment to the 
principles to which it is desirous that all maritime nations might agree. It depends 
upon the United States in particular, to cause every misunderstanding immediately 
to disappear between them and the French Republic. " 

After Gerry's departure, Talle^rrand continued this correspondence with Mr. Skip- 
with, our counsul-general at Pans, who writes to Mr. Pickermg, Secretary of State, as 
follows: 

"With a copy of a letter I have just received from the minister of foreign affairs, I 
have the honor, under cover hereof, to transmit to you copies of two letters which have 
been officially communicated to me from the minister of marine to all principal civil 
and military officers at the^different ports of this Republic, concerning the safety and 
protection of American citizens in general, and those se^nen in particular, who were 
detained, or are in confinement at those ports. Agreeably to the intimations con- 
tained in the minister's letter to me, I have this day made application to the minister 
of police in &,vor of the American seamen, who, by means of one of the public authori- 
ties at L' Orient, had been arrested as Ei^lishinen, and are at present confined at Or- 
leans as prisoners of war. In a few days I expect to obtain their liberation, and shall 
procure their passages home. I have likewise the pleasure of forwarding to you an 
official copy of an arr^te of the directory for raising the embargo, iinposed by Govern- 
ment on ail vessels belonging to the United States in the ports of the Kepublic. ^' 

And on Januanr 23, 1799, Mr. Skipwith writes to the Secretary of State that he has 
reason to think that "the nghts and property of neutral nations will be considerably 
more respected than they have hitherto been. " 

About the same time the Secretary of State wrote to our consul at Havana, that it was 
a mistake to suppose, that it was unlawful for American vessels to bring Frenchmen as 
passengers to the United States. 
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armed vessels that were hovering on our coasts and committing depredations on our 
merchantmen. 

The whole policy of the United States was to protect from actual immediate injuries 
in specific cases, not to attempt to get compensation for the class of cases now being pre- 
sented for the consideration of Congress. These cases did not come within this lim« 
ited war. There was no effort or purpose to procuite compensation for injuries in the 
shape of reprisals, nor were these losses ever compensated for directly or indirectly by 
reprisals or otherwise, but they are as yet wholly uncompensated for; the whole scope 
and purpose of the legislation contained in the said four acts being to prevent France 
from continuing her depredations, and not to secure indemnity for past aepredations. 
' Those whose judgment have led them to oppose the validity of &ese claims have 
&dlen back upon the argument that they were war claims, because France had made 
war on the United States. This ar]?ument seems to have originated with General Diz^ 
of New York, in the speech hereinbefore alluded to. The answer to this argument is 
readily found in the historv of these events as furnished in the official public docu- 
ments relating to them. The argument of General Dix, repeated in recent debates, 
rests upon the assumption that France had made war upon the United States, and he 
begins this alleged war with the violation of the treaty of 1778 by the French aecree of 
May 9, 1793, authorizing the seizure of enemy's property on board of neutral vessels, 
and those of 1796, March 2, 1797, and January 18, 1798. 

Mr. Dix*s argument was, in substance, this: That France by the decrees above. re- 
ferred to had, "on her own separate action and a^inst our earnest, persevering remon- 
strances, and by a system of flagrant depredations on our commerce, abrc^ted the 
treaties of 1778. " He further contended that the acts of Congress, passed in 1798, 
authorizing the arming of merchantmen for the purposes of defense and authorizing 
the arming of vessels to capture French armed vessels on the high seas, and especially the 
act of 7th of July, 1798, by which it was declared that the United States were thence- 
forth freed from the obli^tions of the treaties, constituted war on the part of the United 
States. His argument is virtually this: That France was at war with the United 
States from 1793 to 1798 by virtue of the decrees and the acts of spoliajtion, and that 
Oongress had placed the United States in the attitude of war with France by the enact- 
ment of the laws of 1798^ hereinbefore referred to. Upon this theory of the case France 
was at war with the United States from 1793 to 1798, out the United States was not at 
war with France, and that the two nations were at war with each other after the 7th of 
July, 1798. 

It is certain that no act of Congress was passed until, in 1798, when our merchantmen 
were authorized to arm themselves for deiensive purposes, and that prior to that time 
the United States had contented themselves with simply protesting against the spolia- 
tions, and through diplomatic means was endeavoring to stop them. Up to the 7th of 
July, 1798, this alleged war was an altogether one-sided one, and it seems to your com- 
mittee plain that the condition up to the 7th of July, 1798, was not a state of war, and in 
this we are supported by the asseverations of both nations constantly repeated and in- 
sisted upon, as IS shbwn by what we herein have quoted. This disposes of the position 
taken by Mr. Dix up to the 7th of July, 1798, and as to the period intervening between 
July 7, 1798, and the making of the treaty of 1800, your committee consider that both 
nations insisted that there had been no war, and treated with each other upon that basis. 

All of these and other decrees were in derogation of the treaty, but it is a curious argu- 
ment, and certainly a fallacious one, that one nation can, by violating a treaty with and 
committing depredations on the commerce of another, and in the fact that it has done 
so, find the proof of a war which released it from all claims for indemnity based upon 
these depredations. Now, as stated elsewhere herein, tiiere are two fundamental 
questions in these cases. First^ were they valid claims for indemnity as against 
France? and secondly, has the United States become liable for Uiem? Tlie Dix aj^gu- 
ment of a war by France relates of course only to the first proposition, viz, the liability 
of France to make indemnity, and in this aspect of the case it is very material to see 
how France herself dealt with this question of ner liability to make indemnity for these 
depredations and spoliations. The extracts quoted from 2 Wharton's International 
Law, 722, and Document 102, in this report, imder the head of "French View, " can 
leave no doubt that the French ministers freely admitted their obligation to make in- 
demnity for these spoliations. After frequent admissions of their liability and pft- 
repeated propositions to make compensation for spoliations and treaty rights the basis 
of settlement, they sought to narrow the scope of the ne^tiations by sharply present- 
ing the alternative of the ancient treaties with indemnities, or a new treaty without 
inaenmitiee. 

The entire negotiation was conducted on their part on the basis of the recognition 
of their liability, and a corresponding demand for compensation for the treaty rightB 
of France which had been witnheld. They expressly and repeatedly repudiated the 



espstence of war between the two Republicsy and eepeciiJly and omBhaticallv sm^rlsi^ 
that Uiere had been none on the part of France. They infiisted throughout iiakp 
Ifhatever "misunderstanding'' had existed. had not amounted to war. So that it is 
left to Ameiican statesmen to evolve this far-fetched idea oi a war on the part of Fiance 
as an argument by which to avoid responsibility to their fellow-citizens for claiins for 
tnpse losses which our Government haaiised in the settlement of its own liabilities for 
^ure to keep and observe its treaty obligations. 

In his report to the House, of February 21, 1835, Mr. Edward Everett referred to 
1^ subject as follows: 

" In tne progress of the n^tiation^ it was maintained on the part of France, in the 
strongest terms, that war dia not exist. Witness the following passage from the dis- 
patch of the French envoys of 11th August, 1800: 'In the first place, they will insist 
upon the principle already laid down in their former note, viz, tnat the treaties whidi 
united France and the United States are not broken; that even war could not have 
Ibiroken them; but that the state of misunderstanding which has existed for some 
time between France and the United States, by the act of some agents, rather than 
by the will of the respective Governments, has not been a state of war, at least on th» 
side of France.' The misimderstanding was terminated, not by a treaty of peace, 
but by a convention for terminating certain differences. (Report 445, 2d Sept., 25 

Cong., p. iti.y* 

Agflkin he says: 

''It was the opinion of one of the ablest jurists and best patriots which the country 
ever produced (Chief Justice Marshall) that these claims are just. ' If, ' said he, 
'the envoys [of which he was one] renounced them, or did not oy an article in the 
treaty, save them, the United States would thereby become liable for them to her 
citizens.' (Mr. Everett's statement. Rep. No. 445, H. of R,., 2d sesp., 25th Cong., p. 
128.)" 

And again he says: 

"From the b^inning to the end of the negotiations France admitted the general 
justice of the clauns and professed her readiness to make indemnitv to our citizens. 

"This the American Government declined to accept, because tne French coupled 
with it the demand for the restoration of the tiieaties, thinkipg it hard, in the lan- 
guage of our envoys, to indemiiif y for violating engagements unless they can thereby 
oe restored to the oenefit of them. (Mr. Everett's statement, Rep. No. 445, H. of R., 
2d sess., 25th Cong., p. 128.)" 

We submit that tnis disposes of the entire groundwork of Mr. Dix '9 aigument. This 
ia further shown by the fact that condemnations were not made on the ground that there 
was war, but on the ground of alleged violation of neutrality and alleged failure to 
comply with the treaty. Mr. Russell, of Massachusetts, so ably presented this that 
we quote from his speech as follows (p. 8052, Record, 1st sess. 5Qth Con^.): 

"tinder the act of 1885, looking to the final settlement of these claims, our State 
Department sent to France and to the French West Indies for copies of ike original 
papers made in these condemnation^ of our vessels. 

" I have before me copies of the papers, in the original French, of two of these coa- 
demnations. Here we nave first tne American schooner Peggy, taken as a prize by 
the French privateers Le PatroiU and Les Twia AmiSf and earned into the French 
port of Guadaloupe, and here are the grounds of her condemna,tion made by the prize 
court. 

" The House will notice that this was in 1800. 

" Spoliation had been eoing on for seven years, and if there had been war existing 
the french officers woula surely have known it, but there is no allusion whatever in 
these papers to a condition of war existing between the French Government and 
the Government of the United States. 

" The condemnation could have been made on the ground of war, if any war existed, 
and the American vessel would have been a good prize for her French captors; buL 
instead of putting it upon that groimd, they smiplv make the evasive and mr-f etched 
declaration that the sealed letter whidi this vessel bore was not signed by the proper 
naval officers, and also that the captain, who acknowledged that he was originally a 
subject of Great Britain, but who nad been naturalized for more, than twenty years, 
did not happen to have his naturalization certificate about him. 

"The condemnation sets forth that she had not the crew-list required according to 
regulation established by the French Government as necessary for American ships 
and also that there was not sufficient evidence on board that the caieo actually be- 
longed to the men who had shipped it from Norfolk, Va., which was a clumsy attempt 
to establi^ a violation of neutrality." 

What has been above presented shows <;onclusiyely that, in the opinion of the Su- 
preme Court of the United States, there was in law no general war; that, in view of 
the subject, as expressed by both Governments, there was in fact no such war; and 
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tiiie^ aeein« to be scarcely room left for my aigumeiit that the§e claims aie in any aenae 
'* war claims." 

The real character of the claims has already been described in quotations made in a 
previous part of this report. They are for wanton captures by French privateeiai of 
uie vessels and cargoes of our citizens in flagrant violation of treaty stipulations and ol 
the rules of international law, because of wnich our Government asserted, apd France 
during the negotiations admitted, her liability to make compensation as hereinbelore 
appears. 

Air. Jefferson, by his circular letter, and President Washington, in his message, gave 
assurance to our citizens that they would be compensatea for these losses as valid 
claims against Frs^lce. 

THE FAILURB OF THE UNITED STATES TO KEEP HBB TREATY OBUQATIONS. 

But France was not without her grievances against our Government. As we have 
before shown, the United States had agreed to guaranty to France her West India 
possessions and to grant her exclusive port privileges. Both of these covenants were 
Broken — ^the one as to port privileges deliberately by the Jay treaty of 1794 with 
Eneland, and this was obviously done because it was deemed more profitable to brealt 
it man to keep it. Evidently tne advantages of commercial intercourse with England 
in our then condition were considered as outweighing such demand as France might 
have because of failure to keep that treaty agreement. 

For these breaches France claimed indemnity as a nation against the United Statea 
as a nation. Did not the United States admit that liability by surrendering them? 
Your committee so consider. 

BOTH NATIONS AGREED. 

It thus appears that the two nations were not in dispute over the real situation. 

(1) The United States asserted and France admitted the liability of the latter to 
our citizens for these spoliations. 

(2) France asserted, and the United States, as vour committee consider, acquiesced 
in .the position that tney were liable to France for these infractions of these treaties. 

THE TRBAT7 OF 1800. 

This was the situation which led to the treaty of 1800. That treaty was negotiated 
in laige part with a view to the settlement of these respective claims. The effort 
has b^Kn made to show that this was a treaty of peace, but as there was no war, it is 
^fficult to comprehend how it could be a treaty oi peace. Since there was no war, 
it could be notning else than what both parties claimed it to be— an adjustment of 
the grievanciBs above alluded to, the existence of which were admitted by both parties. 

HOW THESE GBIBVANGES WERE 8BTTLBD. 

In the lieht of the multitude of reports made to the Senate and House in which 
flie methocb by which these respective claims were adjusted and finally settled have 
been most ably and exhaustively presented, it seems useless to do more here than 
to state the ^t that the acknowledged claim of France as a nation against the United 
8ta^ as a nation was paid by the latter with the acknowledged claims of hex citizens 
agauist France. 

Thus private property was taken for a public use, and thus these claimants have 
an unanswerable demand against the United States, which payment has never been 
made. (Articles of Amendments to Constitution of the Umted States.) 

So hif therefore, as these are claims made by the representatives of parties who 
suffered actual loss, it seisms to your committee that the duty of the United States 
to pay them is beyond reasdnable dispute; some of these have been reported to Gong^ 
less by the Court of Claims and are now pending for final action. 

UNDBBWBITBB8 AND INSURANOB COMPANIBS. 

The court has also reported claims m favor of underwriters and insurance companies, 
ami since it has been argued that these are less meritorious, they will now be separately 
considered. 

Underwriting. — ^At that period much of the insuring was done by underwriteiB 
and not by insurance companies. The method was briefly this: A broker would 
write a pohcy, in which a named vessel was to be insured for a epecific sum at a named 
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rate and for a named voyage. Underneath this individualB would write their names^ 
oppoeite which the portion of the sum insured taken by each would be subscribed; 
each underwriter received his proportionate share of me premiimi paid and each 
paid the amount he subscribed m case of loss; and all the rights of the insured were 
transferred in fact, or by operation of law, to these underwriters, whenever a loss 
was paid. (Hall & Long R. R. Co., 13 Wallace, 367; Gracie v. New York Insurance 
Company, 8 Johnson, 245; The Potomac, 105 U. S., 634; Randall v. Cochran, 1 
Vesey, 98.} 

It IS at least difficult, if not impossible, to find any reason why, if the owner who 
lost his uninsured ship can be compensated for that loss, his neighbor who guaranteed 
against loss and paid the loss is not also entitled to such compensation. 

The doctrine of subrogation that places the party who paid in the place of him to 
whom the payment was made is too familiar and too obviously founded on natural 
justice to (femand argument in its support. 

But the right to be thus substituted is a contract right. In consideration of the 
insurance the insured agrees that the insurer shall have the premium paid and the 
right to any hope of recovery in case of loss. 

This hope of recovery — spes recuperandi — ^is a property right, no matter what form 
it may take, whether it may be what may be felt of the vessel or any right of reclama^ 
tion. It is a property right which, by contract, belongs to the insurer. 

In the language of Lord Cockbum: 

** Whatever rights accrue to the owner * ♦ ♦ pass to the underwriter the mo- 
ment he satisfies tlie policy. '^ 

This doctrine is supported by numerous authorities of the highest character. (North 
of England Ins. Co. v. Armstrong, L. R., 5 Q. B., and cases supra.) 

Every underwriter, therefore, who paid a loss acquired this, property right the 
instant the loss was paid, and from that moment he had a valid claim a^amst France, 
precisely such a claim — a property right — as the owner of the vessel would have 
had if he had lost his vessel without insurance. All of these claims — these property 
rights— of the underwriters were ^ven up to France in consideration of the extinguish- 
ment of the claim of Fiance against the United States, and thus the United States 
used this individual property lor a public purpose; and therefore the rights of these 
underwriters are in no way different from the rights of the uninsured owners — the one 
is no less an obligation bmding.on the United States than the other. In both cases 
the United States took property that belonged to the citizens and used it to pay 
their own indebtedness. 

Ingwrance companies. — ^The case is not different but is precisely the same, where 
tbe insuring or underwriting was done by insurance companies. Whenever a loqs 
was paid by an insurance company the property right above mentioned vested in that 
company, and these property rights were likewise used along with the others above 
inentionea for the same purpose, viz, the extinguishment of a national obligation. 

We conclude this branch of the subject by calling attention to the summary of 
authorities found in Holbroak v. United States, 21 Court of Claims Reports, pages 
438-441: 

''In capture and condemnation there can be no spes recuperandi^ for the vessel, so 
far as the owners are concerned, has disappeared, and there exists no reasonable 
prospect that anything will at any time be recovered. * There is no existing hope,' 
to use Chancellor Kent's language, 'of recovery in this case (of capture), ♦ ♦ * 
and an abandonment * * * would have been as idle as if the property had 
perished at sea' (Gracie v. The N. Y. Ins. Co., 8 Johnson, 245); and smce the time 
of Lord Mansfield the capture of a neutral merchantman upon the high seas, especially 
when followed by confiscation, amoimts to total loss and abandonment. (Goss v. 
Withers, 2 Burr., 683; 4 Cranch, 29; 4 Dallas, 421; 3 Wheat., 183; 1 Wash. C. C, 
145; 3 Mass., 238.) 

"In the case oi the Vermont j in which the opinion already cited was delivered by 
Chancellor Kent, the vessel had been captured, the capture declared illegal by the 
French tribunal; pending an appeal by the captors, the cargo was delivered to the 
consignees upon bond given by them larger in amount than the insurance. The 
appeal was heard and the vessel with her daigo condemned, whereupon insured sued 
upon the policy after expressly refusing to abandon. The court, holdine abandon- 
ment to be unnecessary, snows that any claim against the captors could on^ be prose- 
cuted by the National (rovemment, which, if compensation were obtained, would be- 
come trustee for the purty having tiie equitable title to the reimbursement, and that 
this party is the insurance company, 'if they should pay the amoimt of tne bond:' 
that is, tne insurer would be entitled to what he paid. This is in accordance with 
the general doctrine of insurance law laid down by Lord Cockbum in the following 
language: 
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'' 'I take it to be clearly established in the case of a total loss that whatever remaiiiB 
of the vessel in the shape of salvage, or whatever rights accrue to the owner of th« 
thing insured and lost, they pass to the underwriter the moment he is called iipon 
to satisfy the exigency of the policy and he does satisfy it.' (North of England 1. S. 
Ins. Co. V. Armstrong L. R., 5 Q. B., 244; see also Propeller Monticello v. >u>]lison, 17 
How., 152; Mercantile Marine Ins. Co. v. Clark et al., 118 Mass., 288; Shaw v. United 
States, 8 C. Cls. R., 488; Dozier v. United States, 9 id., 342.} 

**As long ago as 1 Vesey, sr., Lord Hardwicke, in case of an illegal seizure, held 
that the |)er8on originally sustaining the loss was the owner, but, after satisfaction 
made to him, the insurer, so that if compensation be made for the seizure the assured 
stands as trustee for the insurer in proportion to what he has paid. (Randal v. 
Cochran, 1 Ves., sen., 97.) 

"In one New York case (United Ins. Co. v. Scott, 1 Johns., 106) the court held that 
right of ownership in a captured vessel passed to the underwriters upon abandon- 
ment and payment of total loss; in another similar case (Robinson v. United Ins. 
Co., 1 Johns., 592) the insurers were sustained in their endeavor to bring trover 
against the owners for a cargo captured, abandoned, and paid for, while the case of 
Gracie held abandonment useless; and in the Chinese indenmit^r claims this court 
ruled (Hubbell v. United States, 15 C. Cls. R., 546) that underwriters who had paid 
losses sustained by reason of the capture and plunder of a vessel and cargo by Chi- 
nese pirates could participate in an indemnity lund paid therefor. 

''In some cases, after payment of the insurance, the assured executed an instrument 
called a cession, in the nature of an assignment, by which they transferred to the in- 
surer all rights to the property and to any recovery on account of it; but the insur- 
er's right is not based upon that instrument, as the Supreme Court held in Comegys 
V. Vasse (1 Peters, 193), where the absence of an assignment was set up against the 
underwriter. The court said that — 

** 'The law gives to the act of abandonment, when accepted, all the effects which 
the most accurately-drawn assi^ment would accomplish.' 

"So Justice Washington held in Hurtin v. The Phoenix Insurance Co. (1 Wash. C. C, 
400): 

" 'If a cession, as it is called, had been necessary to make the abandonment com- 
plete there might be something in the amiment; but this is not the case. The 
abandonment amounts to^ legal transfer of the rights of the insured, so as to enable 
the underwriters to pursue, to manage, and to recover the property as effectually as 
if a regular deed had been made to them. * * * When it comes to be made a 
question whether the abandonment is invalid, if the cession is refused, we must say 
it is not; because such an instrument is not necessary to pass the right of the insured 
to the underwriters.' 

"The authorities are entirely united on this point, and there can be no doubt of the 
validity of claims made by insurers who have paid loss by illegal capture, condem- 
nation, and confiscation of vessels included in the description of the act of January 
20, 1885." 

PRECEDENTS FOR SUCH PAYMENTS. 

We are not without precedents in this respect. ' By the treaty of 1819, with Spain, 
provision was made for the payment by Spain of spoliations oy France during the 
same period (1793-1800) on our commerce. Spain was held to be liable, because 
France used her ports in connection with these captures. The captures were made 
by France during the same period, and under the same treaty stipulations, and under 
precisely the same circumstances. ' 

In the settlement of these claims nineteen insurance companies were paid by the 
United States from the millions of money kept back by it from Spain on the Florida 
purchase for losses paid on account of the respective vessels insured by them, re- 
spectively, and upon the ground above stated, to wit, that, having paid the loss, the 
company acquirea a property right which had been used for its own purposes by 
this Government. (Senate Ex. Doc. 74, 49th Cong., 1st sess., pp. 25, 26, 27, 28, 29, 
and 30.) 

Attention is again specially called to the fact that these depredations were com- 
mitted by France during the same period and under the same circumstances. These 
are excluded by the act of Congress of January 20, 1885, from the jurisdiction of the 
Court of Claims, for the reason that they were paid under this treaty with Spain. 

As above stated, the losses of insurance companies were paid under that treaty, bo 
far as the property was carried into Spanish ports; not paid on any basis of profit or 
loss, but each loss was compensated for. 

It would be indefensible inconsistency to say that one company might be paid its 
losses for French spoliation when the property was carried into the ports of Spain, 

36668—10 ^9 
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and another company could not be paid for a precisely similar loss, because the 
property was earned into the ports of France; that the companies should be paid under 
the one treaty and not under the other, the losses being exactly similar. 

Another precedent is found in the treaty with France of 1831. By tiiat treaty, pro- 
vision was made for the payment of claims that occurred after the treaty of 1800. 
In this instance fifty-two insurance companies were paid (Sen. Doc. 74, 49th Cong., 
Ist sess., pp. 41 to 92, inclusive) for property lost, on account of which they paid the 
insurance, and this was done because the United States used the property right 
held by the companies for public purposes. 

It is therefore confidently submitted that the right of underwriters and insurance 
companies to be paid is, as a matter of law, irresistible, and by the precedents above 
mentioned it is impossible for the United States to refuse payment without incon- 
sistency bordering on dishonor. 

CONCLUSION ON THIS BRANCH OP THE SUBJECT. 

These claims, although old, are not stale. They are old, because the United States 
has neglected to do by its citizens what they had a right to expect. They are not 
stale, because the claimants, generation after generation, and continuously m almost 
every Congress since they arose, have been pressing them for payment. Tneir justice 
has been recognized, as above shown, many times by reports made by committees 
composed of men of most conspicuous ability; but their justice was never more forci- 
bly recognized than by Congress in the enactment of the law of January 20, 1885, which 
gave to the Court of Claims jurisdiction to consider them. 

By that act the claimants were invited to submit their claims to that court. 

But while Congress referred to the court the question whether France was liable 

Brimanly as the spoliator, and, secondarily, whether the United States had become 
able in the stead of France, this was not merely a reference of abstract questions; it 
was a reference of cases upon which severally, year by year, the court was to report 
to Congress, as these cases were tried, thus maldng manifest the intention to recog- 
nize them as valid if the court should so decide. This is made still more apparent 
when it is considered that the act further provided for the sending abroad of a com- 
missioner to procure evidence to be used alike by the claimants and by the Govern- 
ment, which further indicates that it was not a decision alone of an abstract question, 
but the trial of cases, which was contemplated in tiie reference. ' In pursuance of this 
provision of the jurisdictional act Congress has made large appropriations for tiie pur- 
pose of getting evidence from abroad, and sent Hon. James 0. Brodhead, of Missouri, 
as a commissioner to Paris for this purpose (see 2 Wharton's Digest of International 
Law, 715); and subsequently sent Mr. Somerville P. Tuck as a commissioner to the 
various ports of France into which the vessels had been carried for the purpose of pro- 
curing evidence; and afterwards sent Mr. Tuck to the West India Islands for the pur- 
pose of searching for proofs, all which proofs have been used alike for the benefit of 
the claimants and the Government. 

While the act does not say so in terms, but reserves to Congress the right finally 
to act in the premises, yet tnere is in this act a clear implication of the intention of 
Congress to pay them; and on the faith of this the claimants have proceeded in that 
court. 

The questions involved have been elaborately discussed in that court; every con- 
ceivable argument against the liability of France and against the liability of the 
United States has been advanced and urged by the counsel for the Government. 

The court, chosen by Congress as the tribunal to which to submit these questions, 
has decided against the contention of the Government. These opinions rendered 
are conspicuous for their ability and research, and they are in harmony, as we have 
seen, with the views of our most eminent statesmen, jurists, and diplomats, who have 
been required, in the discharge of public duties, to consider them. There have been 
five opinions delivered on the subject of French spoliations by the Coutt of Claims. 
They are Gray v. United States, 21 C. of Cls. R., 340; Holbrook v. United States. 21 
C. Cls. R., 435; Thomas Cushing v. United States, 22 C. of Cls. R., 2; Hooper v. United 
States, 22 C. of Cls. R. ,408. 

The jurisdictional act of January 20, 1885, in which these claims are referred to the 
Court of Claims, excludes three important classes of claims: 

(1) All "such claims as were embraced in the convention between the United 
States and the French Republic, concluded on the 30th day of April, 1803." 

(2) All " such claims growing out of the acts of France as were allowed and paid in 
whole or in part under the provisions of the treaty between the United States and 
Spain, concluded on the 22d day of February, 1819." 
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(3) All " such claims as were allowed, in whole or in part, under the provisions of 
the treaty between the United States and France, concluded on the 4th day of July, 
1831." 

This leaves under the act only those claims ** which arose prior to July 31 j 1801,*' 
and which were directly involved in the treaty which was "concluded" with France 
September 30, 1800, and "the ratifications of which were exchanged on the 31st of 
July, 1801." 

To these restrictions of the statute the court has added an important and material 
one, as follows: 

The court holds that all of those cases which arose after September 30, 1800, and 
before July 31, 1801, a period of ten months, when these spoliations were most flagrant, 
were valid claims as against France, but that the United States are not liable for them 
on the ground and for the reason that they were not released for a specific consideration. 

Another limitation which cuts off a great many of the claims as heard before the court 
is, that it has decided that the treaties of 1778 were abrogated by the act of Congress 
of July 7, 1798, and that between that date and September 30, 1800, the claimants are 
not entitled to the benefit of the treaties, but must stand on the less liberal rules of 
the general law of nations towards neutrals. 

On an examination of the reports of these findings by the Court of Claims to Congress, 
it will appear that the court has considered as to each case two fundamental questions. 

(1) Wiether the claim was valid as against France in consequence of her prise 
comt having decided adversely to the provisions of the treaty of 1778 (if the condem- 
nation was prior to July 7, 1898) or against the law of nations (if the condenmation 
was between July 7, 1798, and September 30, 1800). 

(2) And, secondly, whether the claim was released to France by our Government 
in consideration of a release by France of claims which France held against the United 
States. 

So that, if the court reached a conclusion adverse to the claimant on the first ques- 
tion, it proceeded no fiuther. But if it reached one in favor of the claimant upon 
the first question, then it took up and considered the second one. 

If it reached a conclusion on the second one adverse to the claimant, that also was 
the end of the case. But if both questions were answered favorably from the evidence 
in favor of the claimant, then the case has been favorably reported to Congress for 
the amount of loss as shown by the proofs. 

The most scrupulous care has characterized the investigation of the coiuii in these 
cases, and to avoid all possibility of erroneous judgments the court has required that 
all petitions for claims based upon any one seizure and condemnation should be heard 
together, and in this way antagonistic interests have been adjudicated, and the court 
afforded the fullest information in possession of the Government and of the conflicting 
claimants upon which to reach its judgment, as will appear from a glance at the face 
of the reports made by the Court of Claims to Congress. 

An examination of these reports of findings will disclose another important fact, 
namely, that all the condemnations of the French prize coiui^ are based upon some 
alleged ground of violation of neutrality, chiefly grounds prescribed by French munici- 
pal regulations. So that it is literally true that in no case has the French court ever 
alleged that the United States were enemies of France, and condemned property on 
the ground of their property being "enemy's property," but up to the very last con- 
demnation made they charge and allege that our vessels, being neutrals, were as such 
violating some belligerent right of France as claimed under French laws. 

The basis of the liability of the United States for these claims is the indisputable 
fact, fully established before the Court of Claims as a fact, that these claims of her 
citizens were released by our Government to France in consideration of a release to 
the United States by France of claims which the Republic of France had against the 
United States as a nation. These claims were private property used for public pur- 
poses, as decided by the court, and the citizens or their personal representatives are 
entitled to just compensation. 

Congress by an overwhelming majority passed the act of January 20, 1885, referring 
the parties to the Court of Claims and inviting them to establish their rights before 
that tribunal. They accepted that invitation, and have pursued the remedy pre- 
scribed by Congress for four years at great expense to themselves. 

It has involved suin^ out letters of administration de bonis non on the estates of the 
original sufferers; the identification by deposition of the estates administered with 
the person who suffered the loss; the preparation and printing of petitions, prayers 
for findings of fact, briefs, and summary statements; the expense of obaining (in many 
instances from abroad) and copying evidence of the losses and condemnations. 

When Congress opened its court to the claimants and thus invited them to avail 
themselves oi the opportunity of establishii^ their claims in pursuance of the mode 
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provided by the statute, it was a moral assurance that Congress would pay those 
established before the court, unless something in the decision showed that they nhould 
not be paid. 

Congress knew that the claims were old when it passed the act, and it knew just as 
well that spoliations were finally stopped by force. 

It knew also that seven-eighths to mne-tenths of these claims originated prior to the 
use of any force. 

Nothing of this kind can now be fairly assigned as a reason or excuse for the non-pay- 
ment of these claims. 

Is there anything to be found in the decisions themselves why the claims allowed 
by the court should not be paid? 

No such suggestion has or can be made, for the court has greatly limited the extent 
of the claims over which Congress gave it jurisdiction. It has also applied to the claims 
a more rigid test or standard than a liberal construction of the spirit of the jurisdictional 
act woula well have warranted. It has thrown around its investigation the most care- 
ful safeguards to avoid excessive or unwarrantable allowances. 

The question of liability has been most fully and elaborately argued and reargued on 
behalf of the United States, and yet the court has decided that there are some of these 
claims for which the United States is liable; some of them only, for the number has 
been greatly limited and the amounts greatly reduced. 

The situation which to-day confronts Congress is whether this limited number, so 
reduced in amount, which have been found by the Court of Claims to be valid legal 
liabilities of the United States, shall be paid or whether they shall be repudiated. 

After having thus submitted these claims to the court ae an aid to Conn'ess in the 
discharge of the political duties of Congress, and after having thus induced these claim- 
ants to prosecute their claims before that tribunal, it would seem to be too late for 
Congress now to be further contesting the obligation of the United States to pay them. 
It is reasonably certain that if the court had decided against the liability Congress 
would have accepted that decision as conclusive. 

In the light of what has been presented herein, your committee are of opinion that 
this conclusion reached by the court should be accepted as a final determination of the 
liability of the United States to pay these claims. 

APPEAL TO THE SUPREME COURT. 

It has been suggested that the Supreme Court should pass upon the questions 
involved in these cases and sift them, but the opinions filed by the Court of Claims 
and their reports (printed) in each case show that they are carefully examined and 
thoroughly sifted now. The Supreme Court, too, on appeals from the Court of Claims, 
does not examine at all into the facts, but taking the nndings of fact by the Court of 
Claims very much as a special verdict of a jury, they pass upon the Questions of law 
involved, so that the reasons chiefly assigned for such an appeal could not be accom- 
plished. There is a more material and fundamental reason, however, why such an 
appeal could not be allowed. By the Constitution (article 3), **the judicial power of 
tne United States shall be vested in one Supreme Court and in such inferior courts as 
a Congress," etc. By the second section it is provided that "The judicial power shall 
extend to all cases in law and eauity arising, etc. It is evident that these flndings 
of the court for these spoliation claims do not constitute cases "in law or eq[uity," and 
the Supreme Court can not be given jurisdiction of them. They are pohtical ques- 
tions; they grow out of international obligations and the liability of the United States 
for its diplomatic and international transactions. The judgments of the Court of 
Claims discuss this matter so far as its own jurisdiction extends very conclusively, and 
show that they are able to consider these cases under the jurisdictional act, whereby 
they are referred to them solely as assisting Congress, the political branch of the Gov- 
ernment, in the discharge of its duties. 

Your committee does not deem it necessary, however, to go into this branch of the 
question more at length, for the reason that it is fully considered in the learned report 
of the Committee on the Judiciary, submitted by Mr. Collins on February 9, 1888 
(Report No. 359, first session Fiftieth Congress), and the argument on the subject is 
very ably presented in the array of authorities presented by Hon. George D. Wise in 
his speech in regard to these claims during the first session of the present Congress 
(Congressional Record, 8562). 

AMOUNT OF THE CLAIMS. 

Of course it is impossible to state the amount of the claims, for the simple reason that 
no one can tell how many of the petitions pending will be dismissed and now much the 
amount asked for in them will be reduced. Enough, however, is known to enable 
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your committee to say with great confidence that the statement heretofore made that 
they aggregate thirty millions is an exaggeration. In the report of the Attorney-Gen- 
eral (page 6), dated December 1, 1886, he says: "There have been filed to date 2,150 
cases, amounting to about |12,(K)0,000." It is thought that there will be about 500 
more, making a total of about 2,600 cases and aggregating upward of $10,000,000. As 
the time for filing the petition? expired on the 20tn of «ranuary, 1887, this statement 
was about seven weeks prior to the expiration of the time. During these seven weeks 
it seems, however, that there were 3,419 petitions filed; and up to a few days ago there 
were 3,292 of these petitions in which no evidence whatever had been filed. It has 
been stated that the great majority of the cases filed after the report of the Attorney- 
General were general petitions merely, to save the jurisdiction of the court in case 
evidence should be found applicable to them. The commissioners appointed by the 
Government being at that time in search of evidence, the circumstances seem to cor- 
roborate this statement. What is certain, however, is that up to date the Court of 
Claims has tried 282 petitions on 142 vessels; that the aggr^ate amount prayed for in 
these cases was $3,346,726.26, and that the total amount allowed by the court was 
$1,604,681.99, and that in addition thereto petitions amounting to $8,380,000 have been 
dismissed for want of any evidence whatever, naming no vessel, but being "general" 
petitions, such as are referred to above. There have also been eight similar petitions 
naming no amount dismissed for the same reason. All whereof will appear by reference 
to the appendix, hereto annexed, furnished your committee by the Court of Claims. 

Your committee, therefore, report back to the House the several findings of the 
Court of Claims reported to Congress, and recommend that, an appropriation be made 
for their payment. 

ADDENDA TO BEPOBT OF COMMITTEE ON CLAIMS ON FBENCH 

SPOLIATIONS. 

Since the report was printed the views of the minority have been filed, signed by 
the Hon. S. W. T. Lanham, chairman of this committee in the last Congress, and by 
Mr. Kerr, of Iowa. In substance this minority report is much the same as the views 
of the Committee on Appropriations submitted in the first session of the Fiftieth 
Congress, and has been so fully covered and answered in the majority report of this 
committee submitted at the last session as to render an entirely original discussion 
of its statements and propositions hardly necessary. 

''In the first paragraph of this minority report is the statement that these claims are 
founded upon acts of French hostility against our commerce for which no redress 
could be obtained, though such redress was diligently sought for by our Government 
and the means for obtaining it faithfully pursued.'* 

Every reader of the history of these negotiations, as the facts are set forth in the oflS- 
cial records of the Department of State, printed at length in Senate document 102, 
first session of Nineteenth Congress, must be profoundly impressed with the error of 
this statement. The French ministers, from the opening to the conclusion of those 
negotiations, freely admitted the liability of France for its depredations on American 
commerce. Their only answer was that France as a nation had claims against the 
United States as a nation, and that the payment of one demanded a settlement of the 
other. This claim of France is familiar to every reader of American history. When 
Doctor Franklin negotiated the treaty of February 6, 1778, France guarantied to the 
United States, then struggling against fearful odds, their liberty and independence, 
and as a consideration for the moral and material help we received in that unequal 
contest we pledged to France the perpetual enjoyment of her West India possessions 
and the right to repair and victual her privateers, and sell thefr prizes in our ports, 
which privileges were to be absolutely exclusive. Subsequently, by the Jay treaty 
(1794), we gave exclusively to Great Britain, the ancient enemy of France, the very 
privileges we had in 1778, in the hour of our call upon her for help, guarantied to 
France exclusively, and we also failed and refused to make good our guaranty of 
protection of French interest in the West Indies. 

The French ministers offered that both claims should be submitted to a mixed com- 
mission (on September 4, 1800, the French ministers wrote a proposition, in which 
they expressly said: "A commission shall regulate the indemnities which either of 
the two nations may owe to the citizens of the other," Clay's report, p. 630, document 
102, p. 630), and that the treaty of 1778 should be carried out in good faith, notwith- 
standing "the misunderstanding and unhappy differences which had existed," or 
else that a new treaty should be made without the privileges and protection we had 
guarantied to France, and without indemnity to either party for the violation of both 
contracting parties of that of 1778. (Document 102, p. 518.) The American envoys 
being unable to agree to either proposition in consequence of the ultimata of their 
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iiiBtructions, viz, the payment of our claims for the spoliation of private property, a 
new treaty was framed to be of force for eight years, and containing in the second 
article of the treaty of September 30, 1800, a solemn obligation to negotiate further as 
to mutual claims for indemnity at a more convenient time. This the minority is 
pleased to call '*a diplomatic device" which virtually abandoned it forever, and, 
as if quoting an authority to sustain this assertion, refer to Report 1826, p. 683, which 
is only the second, third, and fourth articles of the treaty, that may be found in any 
copy of it. 

A solemn treaty ob^gation to negotiate further as to a particular question can hardly 
be said to be an abandonment of it. The claims of American citizens were not aban- 
doned by tlie insertion of them in the second article, but were by the recision of that 
article by the American Senate, which Napoleon construed to mean that the claims 
of American citizens for indemnity were set off against the claims of France against 
the United States as a nation for violation of the treaty of 1778, and he incorporate this 
construction in the note to his ratification, after which the American Senate, on De- 
cember 19, 1801, declared the treaty *' ratified." The property of citizens paid the 
debt of the nation. In the presence of these facts it does not accord with the logic 
of events and the truth of history to assert that *'no redress could be obtained, though 
such redress was diligently sougnt for by our Government and the means for obtaining 
it faithfully pursued." 

Our Government had the right and the power to release these claims in payment 
of our national obligations, as \t has to take any other private property for public use, 
but our Constitution provides that this shall not be done without ^'just compensa- 
tion." And in this lies the justice and strength of these claims. 

The minority report makes an extract from Mr. Clay's report (Doc. 102, p. 7). but 
only quotes a portion of what he said, though what is quoted begins "The Senate is 
also." The portion preceding the quotation made is of the very essence of the Secre- 
tary's report, and is as follows: 

"The fifth article of ttie amendments to the Constitution provides, 'nor shall private 
property be taken for public use without just compensation.' If the indemnities to 
which citizens of the United States were entitled for French spoliations prior to the 
30th of September, 1800, have been appropriated to absolve the United States from 
the fulfillment of an obligation which they had contracted, or from the payment of 
indemnities which they were bound to make to France, the Senate is most competent 
to determine how far such an appropriation is a public use of private property within 
the spirit of the Constitution, and whether equitable considerations do not require 
some compensation to be made to the claimants." 

It must be patent that this constitutional claim against the United States on behalf 
of those citizens whose property was thus used by meir Government does not in any- 
wise rest "upon the ground of bad faith or fraud — ^a surreptitious and wrongful use of 
the claims for a public purpose " (minority report, Fiftieth Confess, second session, 
p. 2), and consecjuently the labored defense of the Government m this behalf by the 
minority report is wholly illogical and superfluous. 

The erroneous misstatements of fact in the minority report of charges which never 
existed against our own Government are incomprehensible. 

Among others is the following statement: 

"(4) Bonaparte's negotiators, in the fifth article of the treaty, agreed to pay our 
merchants claims for property taken under the French decree of 9th May, 1793, and 
the Bordeaux embargo, and those claims (called 'debts') were finally extinguished 
by a $4,000,000 payment under the Louisiana purchase convention of 1803. They 
also agreed by the treaty to give up a large number of our vessels seized but not finally 
condemned, and also agreed to fair and friendly regulations of trade which secured our 
merchants open ports in France and lucrative French trade. (Minority report, p. 3.) " 

The statement that the French paid for the property taken under the French decree 
of May 9, 1793, is without foundation in fact. 

The fifth article, so far as it is referred to in the paragraph of the minority report, 
as just quoted, reads as follows: 

"The preceding articles shall apply only, first, to captures of which the council of 
prizes shall have ordered restitution, it being well understood that the claimant can 
not have recourse to the United States, otherwise than he might have had to the 
Government of the French Republic, and only in case of the insufficiency of the 
captors; second, the debts mentioned in the said fifth article of the convention con- 
tracted before the 8th Vendemiaire, an 9 (20th September, 1800), the payment of 
which has been heretofore claimed of the actual Government of France, and for 
which the creditors have a right to the protection of the United States; the said 
fifth article does not comprehend prizes whose condemnation has been or shall be 
confirmed." 
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Now, let us examine this article somewhat in detail, in order to see how totally with* 
out foundation the statement is that one dollar of the claims embraced under the 
present law have been paid. The preceding article referred to in the fifth article 
reads as follows: 

"Art. IV. It is expressly agreed that the preceding articles shall comprehend na 
debts but such as are due to citizens of the United States who have been and are 
yet creditors of France for supplies, embargoes, and for prizes made at sea, in which 
the appeal has been properly lodged within the time mentioned in the said convention, 
8th Vendemiaire, ninth year (30th September, 1800)." 

The whole of the treaty of 1803 relates to ** debts," and in the act of January 14, 1885, 
referring to the claims tor "spoliation to the Court of Claims, the claims, those em- 
braced in the treaty of 1803 are excluded from the consideration of the court in ex- 
press terms. Many American citizens who sympathized with France when the 
United States refused to make good their guaranty of protection to France in her West 
India possession and of the port privileges, as provided in the treaty of 1778, sold lar^e 
quantities of army supplies on credit to the French Government. Some of, and only 
some of, these were paid for under the treaty of 1803. A small portion of the losses by 
the Bordeaux embargo were also paid. The third class of claims named in the fourth 
article (referred to in the Art. V) as the "preceding," are "prizes made at sea, in 
which the appeal has been properly lodged within the time mentioned in the said 
convention of September 30, 1800," the simple fact being that no time for lodging an 
appeal is named in the said convention of September 30, 1800," and, consequently, 
not one was paid for. If to agree to do something based upon an impossible condition 
is really to agree to do it, then it may be truthfully said, "They also agreed by the 
treaty to give up a large number of our vessels seized but not finally condemned*" 
(Minority report, p. 3.) Frankness demands a statement of the condition of the agree- 
ment and the results, and when these are before us the statement in the minority 
report seems to be wholly without force. For ampler information on this question 
we refer to the convention of September 30, 1800, and of April 30, 1803; to the case of 
Gray v. The United States, 21 C. of C, at p. 404; to Mr. Sumner's report, Thirty- 
eighth Congress, first session, and to the report of the Btate Department as to payments 
of awards or commissioners, Ex. Doc. 74, first session Forty-nmth Congress. 

The fifth section of the minority report (p. 3) reads as follows: 

"(5) But Bonaparte's negotiators refused indemnities for our captured vessels and 
cargoes which had been finally condemned in their prize courts, declaring in discus- 
sion that indemnities therefor were barred by war and were not demandable under the 
law of nations. (Report of 1826, pp. 617, 618, 633.) The assertion which has been 
sometimes made that they acknowledged the justice or legality of those claims and 
the liability of France to pay them is untrue." 

(What is here called "report of 1826" is Mr. Clay's report or response as Secretary 
of State to the Senate resolution, and is Senate Executive Document 102 of the first 
session of the Nineteenth Congress.) 

How the minority could make the assertions which it does herein is altogether 
incomprehensible, and only becomes the more so when we examine the documents 
cited. On page 116 begins a communication (which extends through pp. 617 and 
618, the two cited) dated August 11, 1800, of the French minister plenipotentiary to 
the American envoy, and on this page (616) they say: 

"In the first place, they will insist upon the principle already laid down in their 
former note, viz, that the treaties which united France and the United States are not 
broken; that even war could not have broken them; but that the state of misunder- 
standing which has existed for some time between France and the United States, by 
the act of some agents, rather than by the will of the respective Governments, has 
not been a state of war, at least on the side of France." 

And in the same communication, on page 617, they say: 

"Thus the first proposition of the ministers of France is to stipulate a full and entire 
recognition of the treaties, and the reciprocal engagement of compensation for damages 
resulting on both sides from their infraction." 

In their preceding communication, on page 615, the French minister said: 

"The act of Congress of the 9th of July, 1798 (being one whereby Congress under- 
took to repeal the treaty of 1778, as to which France had fulfilled her part by helping 
to secure our independence), is the declaration of one party, but the treaty being the 
work of two, one done can not destroy otherwise than by war and victory that which 
is the engagement of two." 

And again, on same page: 

"The declaration of a rupture made by one party does not operate a nipture." 

On the other page referred to, 633, is an extract from the journals of our envoys, 
dated September 12, 1800, after a discussion between them and the ministers as to me 
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modification of our "guaranty" to France, which our envoys had proposed on August 
29, 1800 (p. 629, Document 102), viz, to pay France 8,000,000 francs for a release from 
tiie obligations of the United States in the future, to carry out the guaranty of tlie 
treaty of 1778, and our envoys state in this extract that "subject of tne modification 
of the guaranty was now particularly pressed," and that the conversation was con- 
cluded by the president of the French commission declaring that this "modification 
of the guaranty could not be acceded to without new instructions, and if such instruc- 
tions were given he would resign before he would sign such a treaty. Surely this 
citation is very far from sustaining the extraordinary statements of tne minority for 
which they make the reference. It does, however, fully show that the United States 
were desirous of paying 8,000,000 francs to be released from the guaranty which the 
United States made in the treaty of 1778 for the future alone, and this was after we 
had failed for more than six years to keep our guaranty, during most of which time our 
ports had been closed to French privateers and their prizes, and open to those of 
Great Britain, and during which France lost her West India possessions — circum- 
stances which had enormously increased our liabilities to France. The final result 
of the negotiations by the Senate's decision of the second article was that the claims 
of our own citizens for these alleged spoliations prior to September 30, 1800, has paid 
the obligations of the United States to France, not only for the future (fixed by our 
envoy's offer at 8,000,000), but also for these six years past. And in the face of these 
patent historical facts the minority report asserts "the indemnities therefor were 
barred by war, and were not demandable under the law of nations." 

Certain it is that they were deemed by France of sufficient validity to be accepted 
in compensation for the enormous treaty obligation of the United States, for a small 
part whereof France refused the offer of our envoys of 8,000,000 francs. 

It may be added right here that on the very page (618) cited in the extract made 
from the minority report is to be found the following proposition, made on August 11, 
1800, by the French ministers: 

"Either the ancient treaties, with the privileges resulting from priority, and the 
stipulation of reciprocal indemnities, or a new treaty, assuring equality without 
indemnity. The American ministers will recognize, without doubt, in this double 
overture, in the exposition of the motives which produce it, the desire which the 
French Government has to terminate the negotiation in a manner satisfactory to the 
United States." 

Yet in the face of these facts, found in the very communication and on the very pages 
cited by them, the minority report states the following, viz: 

"The assertion which has been sometimes made that they (the French ministers) 
acknowledged the justice or legality of those claims and the liability of France to pay 
them is imtrue." 

But the minority report, page 5, boldly asserts that — 

"(9) The American negotiators did not ever propose (as has been incautiously 
asserted) that oiu* Government should pay to France 8,000,000 francs, $1,600,000, for 
discharge from certain articles of the old treaties." 

The incautiousness of assertion will be more easily placed after reading the following 
extract from the letter of our envoys to the French ministers, dated August 20, 1800, 
which will be found printed in full on pp. 622-3-4 and 5, of document 102. 

Our envoys "made the following propositions:" 

"First. Let it be declared that the former treaties are renewed and confirmed, and 
shall have the same effect as if no misunderstanding between the two powers had 
intervened except so far as they are derogated from by the present treaty. 

"Second. It shall be optional with eitner party to pay to the other, within seven 
years, 3,000,000 francs in money, or securities which may be issued for indemnities, 
and thereby to reduce the rights of the other as to privateers and prizes to those of 
the most favored nation. And during the said term allowed for option, the right of 
both parties shall be limited by the line of the most favored nation. 

"Third. The mutual guaranty in the treaty of alliance shall be so specified and lim- 
ited that its future obligation shall be, on the part of France, when the United States 
shall be attacked, to furnish and deliver at her own ports, military stores to the amount 
of 1,000,000 francs, and on the part of the United Statea, when the French possessions 
in America in any future war shall be attacked, to furnish and deliver at their own i>orts 
a like amount in provisions. It shall moreover be optional for either party to exonerate 
itself wholly of its obligation by paying to the other within seven years a gross sum of 
5,000,000 francs in money or such securities as may be issued for indemnities." 

On the 29th of the same month our envoys wrote another letter to the French min- 
isters, wherein, referring to the above letter of the "20th of this month," and some 
suggestions made in conference, they say: 

That principle, if reduced to a form proper to give it effect, it is conceived would 
be expressed as follows, viz : 
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"If the United States shall at any time within seven years from the exchange of the 
ratification of the present treaty offer to the French Republic an article of the tenor 
following, viz: 

" It is agreed that the United States shall pay to the French Republic, within seven 

years from the day of exchanging the ratifications of the treaty of , 8,000,000 

nrancs in money, or such securities as have been or may be issued to citizens of the 
United States for indemnities under the said treaty, t,ogether with interest hereafter 

at the rate of per centum per annum until the principal shall be discharged . And 

that, as a consideration of sucn engagements, the United States shall forever be exon- 
erated of the obligation, on their part, to furnish succor or aid under the mutual 
guaranty of the' eleventh article of the treaty of alliance of the 6th of February, 1778; 
and the rights of the French Republic, under the seventeenth and twenty-second 
articles of the treaty of amity and commerce of the same date, shall be forever limited 
to such as the most favored nation shall in these respects enjoy.'' 

The importance of this definitely formulated proposition of our envoys extends far 
beyond the mere correction of the "incautiously asserted" denials of the minority 
report in its bearing upon the justice and right of these claims and the duty of Congress 
in relation to them. 

The whole offer of 8,000,000 francs, or 11,600,000, is explicitly shown to be for our 
exoneration in the future . This amoimt does not apply to the damages to France for the 
aix years just past, which were clearly admitted by the offer to buy our exoneration in 
the futiu*e. The damages for the six years just past must have been very great, because 
France had been at war with England during that period, and had not only been 
deprived of the guarantied port privileges, but had lost her West India possessions. 
Now, by the Senate decision of tne second article, the claims of our citizens paid both 
our past liabilities as a nation to France, and also bought our exoneration for future 
liabilities by the abrogation of the treaties of 1778, which was effected by the recision 
of the second article. 

But these facts are known of all men who have felt the responsibility of informing 
themselves as to these spoliation claimfi, and there is another important feature of 
these propositions to which attention can not be too strongly drawn. 

In proposition No. 2, "to reduce the right of the other as to privateers and prizes, 
as those of the most favored nation, the 3,000,000 francs are to be paid " in money or 
(how?) "securities which may be issued for indemnities." 

Again, in the third proposition, the payment of the 5,000,000 francs for a release from 
the obligation to defend "when the French possessions in America in any future war 
shall be attacked" shall be paid "in money, or such securities as may be issued for 
indemnities." And when these propositions in the letter of August 29, 1800, were 
put in form of a specific article, it is to pay "8,000,000 francs in money, or such securities 
as (within seven years) have been, or may be, issued to citizens oi the United States 
for indemnities under the said treaty." 

It is indisputable from tiiese proposals of our envoys that they were, as early as 
August 20, 1800, fully prepared to release at least 8,000,000 francs of these claims of 
American citizens to purcnase from France our exoneration in the future from the 
liability of the United States to France under the treaties. Yet the minority report 
asserts, in the face of these distinctly formulated and repeated propositions, that tney 

did not ever propose, etc." 

But more still. In the face of these distinct proposals to buy exoneration from 

the obligation of the United States to furnish succor or aid under the mutual guaranty 
of the eleventh article of the treaty of alliance of the 6th of February, 1778, and the 
right of the French Republic, under the seventeenth and twenty-second articles of 
the treaty of amity ana commerce of the same date," this minority report declares 
that "in no way, at no time pending the negotiation and acceptance of the treaty of 
1800, did our Government acknowledge the existence of the old treaties of 1778." 

To an impartial mind an offer of $1,600,000 for a release from an obligation would 
indicate a very substantial acknowledgment of its obligation. 

The letter of Mr. Fleurieu to Talleyrand, an extract of which is printed in the state- 
ment of the Committee on Appropriations, report 2961, Fiftieth Congress, and is 
referred to in the minority report, page 3, is fully explained by these propositions of our 
envoys. We sought indemnities, and Mr. Fleurieu, a councillor of state, at the time 
he wrote (June 11, 1802, when Mr. Livingstone was seeking of France the payment of 
her "debts for supplies furnished" to American citizens) in a letter to his chief, the 
minister of foreign affairs, that to obtain this end "to their demand for indemnity for 
which they presented themselves armed with documents, we opposed the demand 
for the re-establishment of the treaties in their integrity." France pressed her claim 
for indemnity for the violation of the ancient treaties as a national claim of France 
against the United States as such, and squarely refused any payment for spoliations 
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unless this national claim was adjusted. The result we all know. Mr. Fleurieu sums 
it up as follows: 

"The Americans, on their side, clearly foresaw, thoroughly felt, that they would 
never obtain even a discussion of the indemnities, still less their payment, and they 
profited by the occasion to exonerate themselves from treaties which, in various cir- 
cumstances, might give rise to difficulties in negotiations they wished to open either 
with England or with other powers." 

This letter of Mr. Fleurieu, councillor of state, to Mr. Talleyrand, minister of foreign 
affairs, dated June 11, 1802, is not officially printed anywhere. It is said there is a 
copy of it in French in the Department of Justice, and the same is true as to the extract 
from the "Joiumal of French Negotiators." 

There is a very curious and remarkable admission in this minority report, page 6, 
which is most worthy of consideration bv the house of Consress. On page 6 is this 
language: "By a sacrifice of $1,600,000 they might win an sSlowance from France of 
more than $20,000,000, according to any modem estimate of their claims." This ad- 
mission contradicts the minority report statement that "The American negotiators 
did not ever propose, etc." Not only was the $1,600,000 sacrificed, but the wHole of 
the claims were sacrificed to pay these national obligations. But more, the minoritv 
report expressly admits that the French claim against the United States was worth 
"more than $20,000,000, according to any modem estimate of their claims."" 

Notwithstanding these facts, the citizens whose claims paid this enormous debt for 
the United States had been deprived of their property for ninety years without just 
compensation, even to those who have regularly established the validity of their claims 
before the court of our own selection and appointment, and in conspicuous violation 
of their constitutional rights. 

If, in addition to the judicial determination of our own court, French authority is 
of any value, we would now give the House the very highest which can be adduced. 

In Vol. II of the "Memoirs of Napoleon," by General Gourgaud, at page 127, is said: 

"The suppression of this article at once put an end to the privileges which France 
had possessed b^ the treaty of 1778, and annulled the just claims which America might 
have made for mjuries done in time of peace. This was exactly what the First Consul 
had proposed to himself, in fixing these two points as equiponderating each other. 

"Without this it would have been impossible to satisfy the merchants of the United 
States, and to banish from their memory the losses they had suffered." 

In the consideration of these claims the fact should not be forgetten or overlooked 
that during these spoliations the French courts condemned no vessel as American 
property on the ground that war existed between France and the United States. If 
sucn war existed, in the judgment of the French courts, it would have simplified the 
trials greatly and have placed the condemnation on a most substantial and indisput- 
able ground. The reports in all of the cases reported by the Court of Claims show that 
the condemnation was on the ground of alleged violation of neutrality, or under some 
local ordinance of French maritime law prior to the treaties of Febmary 6, 1778. In 
the debate in the House on these claims on August 9, 1888, Hon. J. E. Russell (Con- 
gressional Record, p. 8052) produced certified copies of two decrees of condemnation 
made in 1800, one of them rendered September 28, 1800 (two da^s before the adoption 
of the treaty), and neither of them so much as suggests the existence of war. Upon 
this question and that of the proposition to send the claims to the Supreme Court vour 
committee appends to this the very able report of Hon. Patrick Collins, for the Judiciary 
Committee, filed February 9, 1888, being report No. 359 of the first session of the 
Fiftieth Congress. 

Your committee beg to call attention to the able legal argument of Hon. George D. 
Wise, made August 22, 1888 (Record, 8562), and think it would be superfluous to fur- 
ther discuss the propriety of a reference of these spoliation claims to the Supreme 
Court, as upon fixed principles adjudged by that court it is, under the Constitution, 
beyond the power of Congress to confer jurisdiction upon the Supreme Court on a ques- 
tion of constitutional right to compensation for losses growing out of diplomatic nego- 
tiations. 

It is a feature of the history of these claims which is of no small consequence, that 
immediately after the ratification of the treaty which released them to France, the claim- 
ants from all over the country memorialized Congress at once to pay them. In 1802, Mr. 
Giles reported on these memorials favorably, but whilst the Government had used the 
claims to relieve itself from past obligations and future liabilities as a nation, it was 
not in a financial condition to reimburse the memorialists whose property it had thus 
appropriated, as is shown by the fact that in the year 1800 the public debt was 
$82,976,294.35, and the entire receipts, including custoijis, internal revenue, direct 
tax, public lands, and from miscellaneous sources, was only $10,777,710, wherewith 
to pay interest on the public debt and the ordinary current expenses of the Govern- 
ment. (See American Almanac for 1888, pp. 59, 64.) 
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When your committee consider the comparative poverty of the United States in 
A. D. 1800, with its wesdth now, the paucity of its income then, of which one-half at 
6 per cent was required to pay the interest alone upon its recognized public debt, they 
are forced to believe, as did Senator Smith in his report made in A. D. 1850 to the 
Senate, when he said that the ''unexampled delay in the payment of these claims has 
occurred by reason of the ma£[nitude of the claims and the large draughts which their 
payment would make upon the Treasury of the United States, to which we add that 
when it took the United States, with its rapid increase of wealth (an increase not 
hitherto known to any civilized nation)^ the period of thirty-five years to pay off its 
said debt, we can believe, as we do believe, that the nation and its statesmen stood 
api>alled at the immense amount for tfhat day of these claims, and while recognizing 
their validity and justice by repeated reports of select and regular committees in both the 
Senate and tne House, yet rather than bankrupt the country or put still heavier burdens 
upon a heavily laden people, they shut their eyes to the investigation of the amount 
of the claims, and put them off from time to time for a better day to come, with larger 
financial prosperity and means; thus pursuing as a nation the course an embarras^d 
debtor always pursues when it is in his power so to do. Your committee are forced to 
believe, as they do, from the careful investigation they have given to these claims, 
that in this is to be found the true and real reason for all the early and long delay in 
the recognition and payment of these claims, until objectors and repudiatiomsts, 
hunting for excuses and fallacious reasons to still further postpone if not wholly repu- 
diate these claims, adopted and urged this very delay, as well as the after-thought 
that they were ''war claims," as final and valid reasons why they should never be 
paid; and these two reasons have operated in these later days, when the nation had 
and has the ability and wealth to deal justly by these long-neglected and abused 
creditors, to delay payment as they have done until the present hour. 

The amount involved is not now so important as in 1800, if the Government is really 
liable to these claimants; but your committee has deemed it incumbent on them to 
furnish the House with the best data attainable for ascertaining the probable amount 
which will be allowed in the aggregate, and the following facts show conclusively that 
the aggregate liability is vastly less than the amount at which it has generally been 
placed. 

The Attorney-General in his report for 1889 says that petitions claiming about 
$30,000,000 for French spgliations nave been filed in the Court of Claims under the 
act of Congress referring the claimants to that court, and that of these 155 petitions 
have been dismissed by the claimants. A list of some of them (that is, such of them 
as were dismissed by claimants prior to February 7, 1889), viz: 107, is to be found on 
page 41 of the report of this committee of the second session of the Fiftieth Congress, 
made a part hereof; that list aggregates $8,380,000, and of them 79 are for $100,000 each. 
At the time these petitions were filed the commissioners appointed under the act were 
abroad seeking testimony to be used by both parties, and general or "blanket" 
petitions were filed to save the jurisdiction of the court, in the hope that some testi- 
mony would be found to establish them, and, this haying failed, these petitions have 
been dismissed. The Attorney-General also reports that the court has decided in 
favor of the Government on all of the petitions on thirty vessels; and for the claimants 
to the amount of $1,651,439.05 on the petitions upon 276 other vessels, which is an 
average allowance per vessel of $5,983.47. From this data the Attorney-General 
concludes, by applying the same average to the 155 cases dismissed on claimants' 
motion, that "they would aggregate $1,106,941.95," but we have seen by the report 
of the clerk that of these 155, the list of 107 given aggregate $8,380,000. 

It is evident that these general petitions, filed to save the jurisdiction of the court 
in the hope that proofs might turn up, fix the amount capriciously, and generally at 
$100,000. As the possibility of obtaining proofs entirely fails the petitions are dis- 
missed, and from the reports of the Attorney-General and of the Court of Claims, it 
is evident that proofs applicable to but very few of them can now be found, and as to 
any of them will likely be for comparatively small amounts. A report from the clerk 
of the Court of Claims, dated February 24, 1890, shows that since his report, dated 
January 11, 1890, general petitions praying for $7,555,000 have been dismissed by the 
claimants, which, added to the amounts previously reported as disposed of by the 
court, aggr^ates $19,281,726.26 finally disposed of by the court, whereof the claimants 
have been allowed $1,666,748.15. Deducting the total amount disposed of by the 
court, to-wit, $19,281,726.26, from the Attomey-Generars estimate of $30,000,000, 
there remain $10,718,273.74 yet to be tried and passed upon by the cotirt. 

Of course, in this amount there are other general petitions, and more or less peti- 
tions which are in duplicate, i. e., different petitions claiming the same fund, as well 
as others in which the recoveries will be much less than the amoimt claimed, and still 
others which your committee believe will be rejected. 
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In this connection it is proper to refer to the case of the schooner Jane, reported by 
the Court of Claims to Congress (Senate Mis. Doc. 10, 2d session, 50th Congress) aa- 
versely, in which they say: 

*'The court decide as conclusions of law that said seizure was illegal, and the owners 
and insurers had valid claims of indemnity therefor upon the French Government 
after the conclusion and before the ratification of the convention between the United 
States and the French Republic, concluded on the 30th day of September, 1800; that 
said claims were not relinquished to France by the Grovemment of the United States 
by said treaty in part consideration of the relinquishment of certain national claims 
of France again^ the United States, but under the fourth article thereof remained 
valid claims against France and not against the United States." 

This adverse decision of the coiut applies to all spoliations committed after Sep- 
tember 30, 1800, though the treaty signed on that day was not ratified by Napoleon 
until July 31, 1801, and finally by the Senate of the United States on December 19, 
1801, and therefore all cases involving claims for spoliations committed after Septem- 
ber 30, 1800, of which a large number are pending, must be decided adversely to the 
claimants. 

Your committee, therefore, report back to the House the several findings of the 
Court of Claims reported to Congress, and recommend that an appropriation oe made 
for their payment. 



APPENDIX F. 

BTJNN'S BEPOBT. 

[House Report 1051, Fifty-third Congress, second session.] 

JxTNE 8, 1894.— Committed to the Committee of the Whole House on the state of the Union and ordered 

to be printed. 

Mr. Bunn, from the Committee on Claims, submitted the following report (to accom- 
pany H. R. 4006): 

The Committee on Claims, to whom was referred the bill (H. R. 4006) "to provide 
a mode for the consideration of certain awards of the Coutt of Claims, '* has had the 
same under consideration, and resj)ectfully submits the following report: 

The bill provides that the claims for ** stores and supj)lie8" and for "French spolia- 
tions" shall be annually estimated for upon lists furnished by the Court of Claims 
and placed upon the sundry civil appropriation bill; that for tne first year the appro- 
priation shall not exceed two and one-half millions — i. e., $500,000 on the first-named 
class and $2,000,000 on the second class, so as to pay off those which have accumulated 
in consequence of no appropriation having been made by tiie last Congress, and 
that thereafter the appropriation shall not exceed $600,000 to each. The sums appro- 
priated are provided to oe paid on the claims in the order in which the same are 
allowed by me court. 

"stores and supplies,'* and the amount op them. 

The claims for stores and supplies are those for necessaries furnished the Union 
forces by Southern men who were, during the late war between the States, loyal to 
the Union, whose claims have been duly presented to the Southern Claims Commis- 
sion, and, not having been finally acted upon by Congress, have been referred to the 
Court of Claims under the "Bowman Act," where they are required to establish 
their active loyalty by proper proof as a jurisdictional fact, and then establish the 
use of their property by the army and its value. It is now over twenty-nine years 
since actual hostilities ceased, and surely their payment should not longer be post- 
poned. 

In many quarters there is a manifest disposition to exaggerate the amount of claims 
against the Government. When no reasonable objection can be made to their validity 
and justice, it is often deemed a good reason for not paying them to say that they are 
enormous in amount, and this whether the facts warrant me statement or not. The 
amount of these claims has been greatly exaggerated, and on that an argument has 
been based for their repudiation, regardless of their merits. 

With the purpose of ascertaining the truth as to the amount for which the United 
States might become liable on account of these claims, and to be able to furnish it 
to the House in this report, the chairman of the Committee on Claims addressed a 
letter to Mr. Assistant Attorney-General Dodge, who represents the Government 
before the Court of Claims, asking for specific information in relation thereto. On 
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May 4 last Mr. Dodge stated in reply that 2,039 cases, claiming $15,283,267, had 
been tried, and the sum of $2,239,313 found due thereon; and that there remained 
7,106 more to be tried, claiming $22,420,805. The following is the reply in full, and 
we deem it proper to ask the special attention of the House to the information which 
it furnishes: 

Department op Justice, 

Washington, D. C, May 4, 1894. 

Sir: Replying to your communication of March 24, 1894, requesting information 
as to the number and aggregate of claims known as war claims referred to the Court 
of Claims under what is known as the Bowman Act, approved March 3, 1883, also 
the number and amount of such claims decided by the court, and the number and 
amount of those still pending, and construing the expression ''war claims" in accord- 
ance with resolution adopted by the Fifty-second Congress as meaning claims growing 
directly or indirectly out of the late war for the suppression of the rebellion, permit 
me to say that 9,150 claims of this description have oeen referred by Congress to the 
Court of Claims, under said act, the aggregate whereof is about $35,000,000. 

Of these, about 2,039 claims have been disposed of, aggregating as face of claims 
the sum of $15,283,267, the amounts found due by the court thereon aggregating 
$2,239,313. 

There remain pending in court 7,106 claims of this character, which aggregate 
upon their face the sum of $22,420,805. 

In addition to the foregoing, suits are pending within either the general jurisdic- 
tion or jurisdiction conferred by special acts of Congress, based upon claims either 
directly or indirectly growing out of said war, the a£|gregate whereof, as stated by 
the petitions, is the sum of $2,762,650, thus making Uie total amount of war claims 
penaing in both jurisdictions $25,183,455. 

This computation of the number and amount of claims disposed of is based upon 
the previous annual reports of Attorneys-General, and some slight measure of dupli- 
cation or inaccuracy may exist therein. The statement of the number and amount 
of claims pending is e:iven as the result of actual examination of those claims. 
Very respectfully, • 

J. E. Dodge, 
Assistant Attorney-General. 

Hon. B. H. BuNN, 

Chairman Committee on Claims, 

House of Representatives. 

In this connection the following letter of the clerk of the Court of Claims contains 
important information: 

Court op Claims, Clerk's Oppicb, 

Washington, April, 1890. 

My Dear Sir: Replying to your letter of inquiry of date April 22, 1890, I have the 
honor to state that the first finding under the feowman Act was made April 28, 1884. 

Up to this time there have been tried by the court, of these cases referred under 
the JBowman Act, 1,020 cases. The amount passed upon by the court is upward of 
$7,000,000. This amount includes not only the Bowman Act cases when the question 
of loyalty is precedent to give jurisdiction, but all other cases referred by War Claims 
Committee and other committees of Congress under that act wherein loyalty was not 
a subject of inquiry. 

Of this number of cases tried, 358 have been decided in favor of claimants, which 
embrace the classes above referred to. 

I respectfully invite your attention to the accompanying extract from the report 
of the Attorney-General, commencing in 1886 and ending in 1889. It will be seen 
upon reference to this last report that the percentage of allowances in proportion to 
the amount claimed is about 7 per cent. 

It is suggested that if the findings, in cases that form a part of this aggregate, in 
which loyalty was not a jurisdictional question, be eliminated, that the amount 
allowed for cases for stores and supplies will scarcely reach 6 per cent. 

This, it is respectfully suggestea, is a fair basis for the percentage of allowances 
throughout the time covering the trial of Bowman Act cases in the Court of Claims. 
Yours, respectfully i 

Archibald Hopkins, Chief Clerk. 

Hon. W. E. SiMONDs, 

House of Representatives . 
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FRENCH SPOLIATIONS AND THE AMOUNT OF THEM. 

The French spoliation claims are the price paid to France for her aid to us in achiev- 
ing our independence. On Februaxy 6, 1778, the American colonies, through Dr. 
Benjamin Franklin, made a treaty with France whereby they agreed to protect France 
in her West Indies possessions and accord to her certain port privileges exclusively; 
and, in consideration thereof, France guaranteed to us our political and commercial 
independence. That France kept her guarantee is sufficiently proved by the histor- 
ical event of Yorktown. Whether we kept ours or not, Frsuice committed these spolia- 
tions on the commerce of our citizens for alleged violations of neutrality in her war 
with Great Britain; and thereafter, in the negotiations for a new treaty, France claimed 
damages against the United States for its failure to keep the obligations of Franklin's 
treaty, and it was agreed under the second article of the new treaty of September 30, 
1800, by both parties, ''to negotiate further" ''upon the indemnities mutually due or 
claimed . ' * The Senate of the United States rejected the second article, and Napoleon, 
on July 31, 1801, agreed to its rescission on the condition that the two classes of claims 
should be mutually set off against each other, and on December 9, 1801, the Senate of 
the United States declared the treaty ratified, with the rescission of the second article 
by Napoleon. Such is the judgment of the Court of Claims after the fullest argument 
and reargument, the questions having been referred to it by an act of Congress passed 
January 20, 1885 (see the case of Gray v. United States, 23 Ct. Cls., 277). The Court 
of Claims finds as a conclusion of law: 

"The court decides as conclusions of law that said seizure and condemnation were 
illegal, and the owners and insurers had valid claims of indemnity therefor upon the 
French Government prior the the ratification of the convention between the United 
States and the Frencn Republic concluded September 30, 1800; that said claim was 
relinquished to France by the Government of the United States by said treaty in part 
consideration of the relinquishment of certain national claims of France against the 
United States; and that the claimant is entitled to the following sum from the United 
States." 

It is true that the act of Congress does not empower the court to give judgment in 
these cases, and it has not done so. But it has tried the cases fully, the United States 
being represented by the Solicitor-General and the assistant attorneys, and the court 
has set forth its findings as to the liability of the Government upon certain of the cases 
and its grounds for rejecting a great many more in elaborate and well-considered 
opinions. It would not seem profitable to go back of these to inquire into the merits 
of these claims on the legal questions involved, though it does appear from many 
reports of this committee, including that to the last Confess, that immediately after 
the ratification of the treaty (viz, in 1802) Mr. Giles, of Virginia, made a report that by 
the treaty of September 30, 1800, the United States had assumed liability for these 
claims, and Mr. Marion, of South Carolina, made a similar report in 1807, wherein he 
said: 

"From a mature consideration of the subject, and from the best judgment your 
committee have been able to form on the case, they are of the opinion that this Gov- 
ernment, by expunging the second article of our convention witn France of the 30th 
September, 1800, became bound to indemnify the memorialists for their just claims, 
which they otherwise would rightfully have had on the Government of France for the 
spoliations committed on their commerce." 

Such was the judgment of two committees of this House contemporaneously with 
the transactions, whereof they had personal knowledge; and in the then weak and 
impoverished condition of the country no inference prejudicial to the merits of the 
claims can be drawn from the failure of Congress to pay them. It simply took no 
action. 

It appears also that after Mr. Clay, as Secretary of State, in 1827, transmitted all of 
the correspondence and negotiations which led up to the treaty of 1800 to the Senate, 
there has never been an adverse report, except one made by the Committee on Appro- 
priations of the Fiftieth Congress, to which the matter was never referred except under 
an order of the House to place the claims on the general deficiency bill. 

Having referred these claimants by an express act of Congress more than nine years 
ago to the Court of Claims for an investigation of the legal validity of their demands, 
and having sent the claimants for stores and supplies to the same court to establish 
their loyalty and the value of their property used oy the army, the only question which 
would now seem to be open is whether Congress will pay these adjudicated obligations 
or repudiate them. 

There has been a great deal of statement based upon speculation as to the probable 
amount of the liabiuty of the United States on account of these French spoliation 
claims, and, with the view of obtaining correct information for the House on this point, 
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your committee addressed a communication to the Court of Claims, requesting full 
and specific information from its official records in relation thereto. 

The reply of the court shows that claims for $23,992,820.92 (which is more than half 
of the. highest estimate placed by anyone on the amount claimed) have been finally 
. disposed of, and awards made thereon for $3,382,291.96, whereof the sum of $1,304,095.37 
has been paid, leaving a balance of $2,078,196.59. This reply of the Court of Claims 
is very important and is made an appendix hereto, and fiurther reference will herein- 
after be made to it. 

TREATIES INVOLVED IN THE BEFERENCE OF FRENCH SPOLIATIONS TO THE COURT 

OF CLAIMS. 

The act of Congress of January 20, 1885, referring these claims to the Court of Claims, 
provided that — 

"The provisions of this act shall not extend to such claims as were embimced in 
the convention between the United States and the French Republic concluded on the 
30th day of April, 1803; nor to such claims growing out of the acts of France as were 
allowed and paid in whole or in part under the treaty between the United States and 
Spain concluded on the 22d of February, 1819; nor to such claims as were allowed 
and paid in whole or in part under the provisions of the treaty between the United 
States and France concluded on the 4th day of July, 1831." 

Of course, claims coming under the two treaties of 1819 with Spain and of 1831 with 
France were properly excluded from consideration in connection with the present 
claims, for in them the Government of the United States, it its capacity of a sovereign 
nation, presented diplomatically the claims of its citizens against a foreign govern- 
ment, and agreed to accept a specific sum as indemnity therefor; and, having re- 
covered the amount, Congress enacted a law providing for the distribution of the 
indemnity among those who held* claims against it. A list of the awards of each of 
these commissions is to be found in Senate Ex. Doc. No. 74, Forty-ninth Congress, 
first session. We need not further consider either of these treaties. 

Some confusion, however, seems to have arisen in relation to the treaty of April 30, 
1803, which is sometimes designated as the Louisiana treaty, it being the one under 
which we acquired ownership by purchase of the Louisiana territory. This treaty 
was made subsequently to the one under which the claims we are now considering were 
released to France, and it arose in this wise: 

. In the early days of the French revolution, and after twenty-three treaties had been 
made between the governments of Europe binding themselves to punish France for 
having beheaded her kin^ and setting up a representative form oi government, Mr. 
Genet, the French minister, called upon our Government to carry out its obligations 
made by Dr. Franklin in 1778 to protect France in the possession of her West India 
islands, and our Government declined to do so, electing to take the position of neu- 
trality, upon which question the American people became so divided that President 
Washington said there was "an English party and a French party, but no American 
party in America." Under these circumstances large quantities of war material and 
military supplies were sold to the French Government by American citizens, for 
which no compensation had been made, and in this treaty under which we acquired 
Louisiana for $20,000,000 it was provided that $5,000,000 thereof should be paid by 
the United States to American citizens on account of debts due to them by the Frencn 
Government. It in terms distinguishes between these debts growing out of purchases 
of supplies and the class of claims for spoliations which were released to France under 
the treaty of September 30, 1800, and in article 4 uses the following language, to wit: 

"It is expressly agreed that the preceding articles shall comprehend no debts but 
such as are due to citizens of the tfnited States who have been and are yet creditors 
of France." 

The claims which we are now considering, which have been so often discussed in 
this House and which come within the terms of the act of January 20, 1885, arose from 
spoliations committed by France under the following circumstances: 

On February 6, 1778, in the darkest hour of our revolutionary struggle. Dr. Franklin 
made a treaty with France whereby the latter guaranteed to us our political and com- 
mercial independence, which guaranty was kept by France regardless of the price in 
blood and treasure. In return, under the provisions of the treaty, we guaranteed to 
France the perpetual possession of her West India islands and certain exclusive port 
privileges. When, by the express terms of twenty-three treaties despotic Europe had 
I confederated against France, she called loudly and piteously upon us to keep our 
contract. The nature of the response which we made is shown by the letter of Mr. 
Genet, the French minister, to Mr. Jefferson, Secretary of State, dated September 18, 
1793, as follows, to wit: 



144 FBENCH SPOLIATION CLAIMS — INSURANCE COMPANIES. 

"That the Secretary of War, to whom I communicated the wish of our Government 
of the Windward Islands to receive promptly some firearms and some cannon, which 
might be put into a state of defense, possessions guaranteed by the United States, had 
the front to answer me, with an ironical carelessness, that the principles established 
by the President (in his proclamation of neutrality) did not permit him to lend us 
so much as a pistol." (Doc. 102, p. 219.) 

Thereafter the then French Government of the Directory issued numerous decrees 
directed against American commerce, and revived many obsolete French naval 
re^lements requiring many things to be done and observed by neutrals, and upon the 
seizure of American vessels they were promptly condemned for sqpe violation or 
pretended violation of some of these reglements technically construed, e. g., the 
failure to carry a r61e d' equipage, or for a passport or a manifest being technically 
defective in some local French requirement. All of these condemnations were made 
in disregard of the treaty of amity and alliance and the law of nations, and on some 
pretextiof violation of neutrality; but there was no pretence of condemnation on the 
ground of enemy's property. Some decrees of condemnation made as late as Septem- 
ber, 1800, are based on alleged violation of American neutrality. This fact of itself 
absolutely refutes the proposition maintained at one time by some of the opponents 
of these claifns that they are invalid as being war claims. Your committee, however, 
regards this contention as being so entirely overthrown that it is deemed wholly un- 
necessary to go into the argument. Mr. Mansur, who, as a member of this committee, 
made several able and learned reports on these claims, has collated many expressions 
of contemporaneous jurists and statesmen of both nations, showing a consensus of 
opinion that there was never any general war between the United States and France, 
or any affecting their mutual liberties; and this collation is so replete with interesting 
and valuable information that your committee makes it an appendix to this report. 

THE INSURANCE CLAIMS. 

It has been settled by the courts of last resort in England and this country that 
the insurer is subrogatea to the rights of the owner to the extent that he pays the loss. 

(Comegys v. Vasse, 1 Pet., 193; Monticello v. Millison, 17 How., 152; The Potomac 
105 U. S., 635; Merchants' C. P. & S. Co. v. Insurance Co., 151 U. S., 368.) 

To the extent that the insurer has paid he is owner. If the owner has been paid 
by the insurer he can not recover, even if the insurer does not file a claim; and, as the 
payment by the insurer is settlement, the owner ceases to have a claim, and by sub- 
rogation the insurer becomes owner instead of the original one. So the Government 
pays but once. 

AH of this has been decided by the Court of Claims, and its decisions upon this 
subject are entirely in accord with the decisions of the High Court of Chancery of 
England and the Supreme Court of the United States. 

Then, where the insurer has paid, whether underwriter or a company, it is hia 
or its claim that was released to France, and it stands upon he same legal and equi- 
table ground as the claim of the owner. 

The sum of $23,000 under the appropriation of March 3, 1891, to pay awards to 
insurance companies, from the findings of the Court of Claims in the case of schooner 
Betsey and Nancy y Ellis, master. No. 2178, certified to the House April 5, 1892, appears 
to have been distributed among the legal representatives of the individual stock- 
holders. It further appears that the legal representatives of the stockholders in these 
insurance companies have gone into the courts of equity and filed bills, and had 
receivers appointed to represent their interests before the Court of Claims. 

Out of tie sum of $5,000,000 paid by Spain under the treaty of 1819 for part of these 
very spoliations — that is, for vessels which were condemned by French consuls in 
Spanisn ports — the money being distributed by a commission appointed by the 
United States, 34 claims of insurance companies were paid $1,479,409.92, as fully 
appears in Senate Ex. Doc. No. 74, Forty-ninth Congress, first session. 

Again, under the treaty of 1831 France paid the United States $5,000,000 for spolia- 
tions committed after the treaty of September 30, 1800, chiefly under Napoleon's 
Milan and Berlin decrees; the money was distributed by a United States commission 
among the claimants, and 51 insurance company claims were awarded $2,915,791.82, 
as fully appears in Senate Ex. Doc. No. 74, Forty-ninth Congress, first session. 

Of a contemporaneous recovery from Denmark, under the treaty of 1830, of $663,000 
distributed by an American commission, one-fourth was paid insurers. 

Out of a like recovery from the Two Sicilies, of $500,000, similarly distributed, one- 
fifth was paid to insurers. 

Unless a policy expressly covers war risks they are not included in it; but not only 
were there no war risks covered by policies of insurance in French spoliations, but 
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they contained clauses expressly excluding them from the policies — thus: ''Unless, 
war shall in the meantime break out." 

No lawyer familiar with the facts, who has at all studied the question, will cont^id^ 
that there is any similarity between the insurance claims in French spoliation cases 
and those before the Alabama commission. The Alabama insiu^nce claims were on 
the usual marine-risk policies, and then Special policies were issued against the risk 
of war, for which special premiums were paid; and they were allowed to come in under 
the conunission if they had suffered actual loss, but they had not. 

There is another material distinction between the Alabama claims and these in 
this: The claim made by the United States against Great Britain growing out of the 
depredations of the Alabama was expressly a national cliaim for violation of neutrality 
on the part of Great Britain, and the private claims were offered in evidence merely 
for the purpose of showing the extent of the depredations committed in consequence 
of this violation of neutrality. In the French spoliation cases the claims of American 
citizens, as we have already seen, were expressly released to France in pa3anent or 
settlement and as an offset to claims which France as a nation set up against the United 
States for failure to observe our treaty obligations of Februarv 6, 1778. 

It is manifest that the claims are dissimilar in fact and absolutely dissimilar in law, 

BESPONSE OF THE COURT OF CLAIMS AS TO FRENCH SPOLIATIONS. 

Such of these claims as are judicially determined to be valid constitute so high a 
moral obligation on the Gx)vernment of the United States that it would seem to be 
a matter of principle to pay them in vindication of the national honor, however large 
the amount might be. But it is alt(^ether desirable Uiat Confess should be advised 
as fully as may be, as to the probable amount of the entire liability, and your comr 
mittee has sougbt the best means of obtaining accurate information on this subject. 

The conjectural statements made for deveral years past in the annual reports of th^ 
Attorney-General have been so vague and conflicting that your committee has called 
upon the Court of Claims for specific information bearing upon the subject, to be 
obtained from its official records. These show that $23,992,820.92 on the claims filed 
have been finally disposed of. (This sum constitutes more than onerhalf of tke highe^ 
estimate placed by any of the reports of the Attorney-General on the total amount of 
the claims.) Of this amount there have been allowed to claimants 13,382,291.96^ 
and this allowance is a fraction more than 14 per cent of the total amount of tlie claims 
disposed of. It is a natural and reasonable presumption that the best claims wouM 
be those first tried, and we may safely proceed upon tne theory that a larger percentage 
than the above will not be allowed on the balance of the claims; and this would make 
the entire liability on account of all the claims not exceed $6,000,000. 

Of the $3,382,291.96, there has been appropriated and paid the sum of $1,304,095.37 
under the act of March 3, 1891. The claims then allowed and not appropriated for, 
together with those which have since been allowed, amount to $2,078,196.59, and if 
this sum were appropriated, the balance could be easily met in small annual appro- 
priations of about $500,000 running through six years. Such an arrangement would 
scarcely be felt in our national finances, and would certainly be more creditable to 
the United States than to allow these just and honest obligations to remain longer 
unpaid. 

It is proper to state before leaving this point, however, that at the time (namely, 
January 20, 1885) the act was passed referring these claims to the Court oi Claims, 
commissioners were appointed to procure records and evidence in relation to them 
from abroad, and that during their absence a great many petitions were filed in ^e 
hope that evidence would be found to sustain tnem. Nine years halving now elapsed 
and no evidence having been filed in a great many of these cases, the probabiRtie's 
are strongly against any ever being found to sustain them. 

In response to our inquiries, the court informs us that "the amounts claimed in 
the petitions form no basis of the recovery, and are usually largely in excess of tfie 
awards;" and this fact is very apparent from the figures given above. The number 
of petitions and the apparently large amount claimed are explained by the statement 
of the court that "there are a great many claims — indeed, whole classes of them— in 
which petitions have been filed by two and even three different parties;" but that 
the trial of all petitions growing out of the seizure of one vessel "precludes the possir 
bility of allowance of duplicate claims." 

From these detailed statements of fact it seems to your committee to be manifest 
that very erroneous and exaggerated impressions have been created as to the amount 
of these claims. It is clearly true that the sums named by claimants in their petitions 
are immaterial and no indication of the amount of their real claims; and that there are 

366«8— 10 10 
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00 many merely speculative petitions, as is illustrated by duplicate and even tripli- 
cate petitions being filed, that the number of petitions can not be a safe basis of cal- 
culation. The amount awarded upon the petitions tried and the proportion of 
Cbose awards to the amount claimed do furmsh a reliable basis of calculation; and 
from these it is shown by the statement of the court, based upon its official records, 
that more than one-half in amount of all the petitions filed has been tried, and thereon 
awards made for a little more than $3,000,000 only. 

In the court's response to your committee it is stated that — 

**In the course of the trials the court has decided several cases on general princi- 
ples which affect classes of cases, and they have also adopted rules of decision which 
materially limit the extent of possible recovery in many others." 

And the court has furnished copies of eight important decisions fully illustrating 
this statement, which are made an appendix to this report. 

With all the information possibly attainable before it, and after a careful and thor- 
ough examination of the best evidence on the subject, your committee is of the opinion 
that not much, if at all, short of one-half of all that will be allowed upon these claims 
has now been reported to Congress, and on this a very considerable proportion has 
klready been paid. 

To every one who has taken the pains to investigate the question, it is beyond doubt 
that the release of these claims to France as an offset to those made by her against 
our Government for a failure to keep the treaty of 1778 is all that has ever been paid 
to France for her contribution to the achievement of our independence. 

The claims of these citizens were recognized by the French ministers throughout 
the negotiations as valid. The sole and only defense set up was the discount of our 
national liability for failure to meet our obhgations under the treaty of 1778. They 
were released to pay the national obligation. After 85 years of entreaty for payment 
Congress sent them to the Court of Claims. The court has declared that some few 
of them constitute valid obligations, and now to refuse longer to pay such as the 
court has thus found is a reflection on the honor of a ^eat country, for it is in principle 
as well as practical repudiation. Clearly, if the decision of the court had been against 
the validity of the claims as an obligation of the United States, Congress would have 
availed itself, and most properly, of that as a reason for refusing absolutely to pay 
any portion thereof. Now, since the court to which Congress has referred them by 
a formal statute has decided that some of them constitute ''valid obligations of the 
United States," can there be any doubt that Congress should pay all such as are 
included in that decision? 

For the foregoing reasons your committee reports the bill back to the House, with 
the recommendation that it do pass. 

Appendix A. 

Reply of Court of Claims to Committee on Claims, 

Court op Claims, 
Washington^ D. C.^ January li, 1894* 

Sir: To your communication in relation to House bill No. 4006 we have to make 
the following reply: 

The annexed tables, marked Exhibits A and B, taken from the records of the coiirt, 
will furnish you definite information as to the number of the different claims which 
have been passed upon by the court, the number of vessels upon which they were 
made, the amoupts claimed in the cases on each vessel, and the amounts allowed 
thereon. 

To go through the records of the court to furnish the same data as to the unadjudi- 
cated cases would involve a greater amount of clerical labor than can possibly be 
given to it by the limited force at the command of the court. The information, how- 
ever, would not be very valuable, as the amounts claimed in the petitions form no 
basis of the recovery, and are usually largely in excess of the awards. In addition 
to this fact there are a great many claims — ^indeed, whole classes of them — ^in which 
petitions have been filed by two, and even three, different parties. From the begin- 
ning, the court has adopted the rule of trying all the cases upon, or growing out of, 
the seizure of one vessel together, which, besides other manifest advantages, pre- 
cludes the possibility of the allowance of a duplicate claim. 

In reply to your inquiry whether any general principles have been settled which 
affect classes of claims, we have to say that in the course of the trials, the court 
has decided several cases on general principles which affect classes of cases, and 
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they have also adopted rules of decisions which materially limit the extent of pos- 
sible recovery in many others. We refer you to the following decisions (copies of 
which are herewith enclosed^ : 

Schooner Nancy ^ Putnam, master, 27 C. Cls., 98. 

Schooner JanCy Snow, master, 23 C. Cls., 226. 

Ship Eo'pey Seaward, master, 27 C. Cls., 122. 

Brig Caroline Wilmans, Jones, master, 27 C. Cls., 215. 

Brig Williamj Gilmore, master, 23 C. Cls., 201. 

Sloop Marthay Mc Williams, master, 27 C. Cls., 218. 

Ship Concordy Thompson, master, 27 C. Cls., 142. 

Ship El<kay O'Dell, master, 28 C. Cls., 480. 

The Leighom seizures, 27 C. Cls., 224. 

It is proper to add that the time for filing petitions expired while the commis- 
cdoners appointed under the act of January 20, 1885, to procure records, waa abroad, 
and that a great many petitions were then filed, upon which no evidence has been 
produced. 

Respectfully, William A. Richardson, 

Chief Justice, 



Appendix B. 
Admitted facta in French spoliation claims, 

CORRESPONDENCE BETWEEN HON. BENJAMIN H. BUNN AND HON. CHARLES H. MANSUR. 

Rocky Mount, March 15, 1893, 

My Dear Sir: As a member of the Committee on Claims, to which the findings 
of the. Court of Claims in regard to French spoliation claims have heretofore been 
referred, you have, for several years past, given close consideration to their history 
and merits, and to the opinions and judgment of the court in re^d to them, and 
your speeches and reports show such thorough study of the questions involved that 
many of the Members of the House have come to look upon you as an authority on 
this subject. 

I have several constituents, and there are many people in my State who are inter- 
ested in these claims, their ancestors having been direct sufferers by the spoliations 
by the French, and I feel great interest in securing their settlement as a matter of 
justice and right, since the Government, by releasing them to France in payment of 
our own oblijjations to that country under the treaty of 1778, used this pnvate prop- 
erty for public purposes, without just compensation. 

It has occurred to me that a statement or summary of the admitted and salient 
facts in regard to the origin and validity of these claims as obli^tions of the United 
States prepared by you would be of great service, and I hope it will not be asking 
too much that at your early convenience you will furnish me with such a statement, 
in order that I may hereafter make public use of it. 

I know that such a statement prepared by you would be very valuable, and I am 
not unmindful that it is a great deal to ask of you, but it will be doing me, and 
through me many of my constituents and residents of my State, a great favor if you 
can find the leisure to accomplish it. 

Very sincerely, yours, ^ B. H. Bunn. 

Hon. Charles H. Mansur, 

WcMngUm^ D, C, 

Washington, D. C, April 10, 1893. 

Dear Sir: Your favor of date March 15, 1893, at hand. Complying with your 
recjuest that I prepare '^a summary of the admitted or salient facts in regard to the 
origin and validity of French spoliation claims as obligations of the United States,'' 
I herewith send you an article, with all citations of authorities verified, under the 
caption of '^Admitted facts in French spoliation claims.'' 

I am, sir, very sincerely, yours, C. H. Mansur. 

Hon. Benjamin H. Bunn, 

Rocky Mount, N. C. 
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The depredations out of which the claims against the Federal Government origi- 
nated were committed during the period of time beginning in the year 1793 and prior 
to September 30, 1800. The feicts may be briefly stoted as follows: 

STATEMENT. 

In the darkest hours of the American Revolution — in February, 1778 — ^the colonies 
entered into two treaties with France, by which France agreed to recognize and 
guarantee their sovereignty and independence, and in retmn therefor the colonies 
conceded to France certain special port privileges — whether in time of peace or war 
guarantied to her the ownership of ner possessions in the West Indies, and agreed to 
furnish certain aid and assistance whenever these possessions were assailed by any 
enemy of France, especially England. 

France fiu'nished nearly 20,000 troops and a navy of 36 war vessels, and expended 
1,400,000,000 francs in benalf of the colonies. She complied fully with all the terms 
of the treaties, on her part, to be performed. 

Shortly after the close of the Kevolution there sprang up in America what was 
known as the "English Party," animated mainly by th^ee considerations, viz, our 
want of manufactures, a desire to renew commerce with the then neatest manu&u;- 
turing and commercial people on the globe, and the natural ties of blood, birth, and 
a common ancestry. Tne English party finally dominated the Government, and in 
1794, by the famous Jajr treaty, we gave to England the same exclusive rights and 
interests in our ports which we had guaranteed in perpetuity in France in 1778. 

In 1793 an armed coalition of the main European powers, under the leadership of 
England, was made against France, which powers took the resolution of shutting 
ill their ports against French ships and not permitting the exportation to France oi 
grain, salt meat, and other provisions. Crops m France nad failed that year, a frightful 
civil war was racing, and all Europe was in arms against her as a punishment for 
beheading her king, Louis XVI. Under these circumstances, driven by stress of 
&,mine, in 1793, France committed minor depredations upon American commerce. 
The feeling was intensified by the proclamation of the Jay treaty in 1794, whereon 
Fiance held the United States to be perfidious, and began a sweeping onslaught upon 
American vessels on the high seas.v 

Out of these depredations originated the negotiations which finally eventuated in 
the treaty of September 30, 1800, to end the ''differences" which existed between 
the two countries, the main contention being the demand of the United States that 
Franbe should respond in damages for the injuries done to our citizens by the spoila- 
tion of their vessels and cargoes on the high seas, France on her part declaring her 
willingness to so respond when the United States should recognize and compensate 
the national claim of France for the deprivation and taking away of the special port 
privileges given to England under the Jay treaty and the refusal of the United States 
to come to her aid and assistance in defending her possessions in the West Indies 
when assailed by England, whereby she lost 11 fertile islands and her colony on the 
mainland in little more than a month's time, without being furnished any aid what- 
ever, even after demand made on the United States. 

THE TREATY OF 1800. 

The treaty or convention of September 30, 1800, begins with this language: 

"The premier consul of the French Republic, in the name of the people of France, 
and the jPresident of the United States of America, equally desirous to terminate the 
differences which have arisen between the two States." 

Thus it will be observed that this was not a treaty or convention to terminate a 
state of war, but simply "differences which have arisen between the two States." 

This treaty or convention was ratified at Washington by John Adams, President, 
and John Marshall, acting as Secretary of State, on February 18, 1801, after omitting 
the second article, which they declared "to be expunged and of no force or validity." 
Afterwards, on July 31, 1801, Napoleon and his mmisters, Talleyrand and Maret, 
approved said convention as follows: 

"The Senate of the United States did, by their resolution of February 3, 1801, 
consent to and advise the ratification of the convention: Provided^ The second article 
be expunged, and that the following article be added or inserted: 'It is agreed that 
the present convention shall be in force for the term of eight years from the time of 
the exchange of the ratifications.' 

"Bonaparte, First Consul, in the name of the French people, consented on July 31, 
1801, *to accept, ratify, and confirm the above convention with the addition importing 
that the convention shall be in force for the space of eight years, and with the retrench- 
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ment of the second article: Provided, That bv this retrenchment the two States 
renounce the respective pretensions which are tne object of the said article.' 

"These ratifications having been exchanged at Paris on July 31, 1801, were again 
submitted to the Senate of the United States, which on December 19, 1801, declared 
that it considered the convention fully ratified and returned it to the President for 
promulgation." (Public Treaties, published by authority of Congress, 1875, p. 232, 
8 Stat., 192, 194.) 

The second or expunged article of the treaty was as follows: 

"The ministers plenipotentiary of the two parties not being able to agree at present 
respecting the treaty of alliance of February 6, 1778, the treaty of amity and commerce 
of the same date, and the (consular) convention of November 14, 1788, nor upon the 
indemnities mutually due or claimed, the parties will negotiate further on these sub- 
jects at a convenient time; and untU they may have agreed upon these points the 
said treaties and conventions shall have no operation, and the relations of the two 
countries shall be as follows: 



(( 



MUTUAL BELEASE 6T CLAIMS. 



("Extract from the instructioius of A^r. Madison, Secretary of State (Mr. Jefferson, President), to Mr. 
Charles Pinckney, our minister in Spain, dated February 6, 1804. Spain having contended that injuries 
committed on our citizens in Spanish ports, by Frenchmen, were included in the release of France by 
the United States in the convention of 1800.] 

"The plea on which it seems that the Spanish Government now principally relies 
is the erasure of the second article of our convention with France (of 1800), by which 
France was released from the indemnities due for spoliations committed under the 
immediate responsibility to the United States. This plea did not appear in the 
early objections of Spain to our claims. It was an afterthought, resulting from the 
insufficiency of everv other plea, and certainly as little valid as any other. The 
injuries for which indemnities are claimed from Spain, though committed by French- 
men, took place under Spanish authority; Spain, therefore, is answerable for them. 
To her we have looked, and continue to look, for redress. If the injuries done to us 
by her resulted in any manner from injuries done to her by France, she may, if she 
pleases, resort to France as we resort to her. But whether her resort to France would 
be just or unjust, is a question between her and France, not between either her and 
us or us and France. We claim against her, not against France. In releasing F^nce, 
therefore, we have not released her. The claims again, from which France was 
released, were admitted by France, and the release was for a valuable consideration, 
in a corresponding release of the United States from certain claims on them. The 
claims we make on Spain were never admitted by France, nor made on France by 
the United States; they made, therefore, no part of the bargain with her, and could 
not be included in the release." 

The Emperor Napoleon, at St. Helena, in dictating for his history the events of 
his reign, said: 

"The suppression of this article (the second article of the convention of 1800) at 
once put an end to the privileges which France had possessed by the treaty of 1778, 
and annulled the just claims which America might nave made for injuries done in 
time of peace." (See Gouigaud's Memoirs, vol. 2, page 129.) 

The following extract is from 2 Wharton's International Law, p. 726: 

"Mr. Pickering, Secretary of State under the first two Presidents, and who, above 
all others, was familiar with the situation and with the rights of the parties, said that 
we bartered *the just claims of our merchants' to obtain a relinquishment of the French 
demand, and that — 

"It would seem that the merchants have an equitable claim for indemnity from 
the United States. * * * The relinquishment by our Government having been 
made in consideration that the French Government relinquish its demands for a 
renewal of the old treaties, then it seems clear that, as our Government applied the 
merchant's property to buy^ off those old treaties, the sums so applied . should be 
reimbursed." (Mr. Clayton's speech, 1846.) 

"It was the opinion of one of the ablest jurists and best patriots which the country 
ever produced (Chief Justice Marshall) that these claims are just. *If,' said he, 'the 
envoys [of which he was one] renounced them, or did not by an article in the treaty, 
save them, the United States would thereby become liable for them to her citizens.' 
(Mr. Everett's statement. Rep. No. 445, H. of R., 2d session, 25th Congress, p. 128.) 

And again, Mr. Pickering says: 

"From the beginning to the end of the negotiations France admitted the general 
justice of the claims, and professed her readiness to make indemnity to our citizens. 

"This the American Government declined to accept, because the French coupled 
with it the demand for the restoration of the treaties, thinking it hard, in the language 
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of our envoys, to indemnify for violating engagements unless they can thereby be 
restored to the benefit of them." (Mr. Everett's statement, Rep. No. 445, H. or R., 
second session, Twenty-fifth Cong., p. 128.) 

The letter of Talleyrand to Pichon, 4th of August, 1801 (Senate Doc. 102, page 698, 
first session. Nineteenth Congress), says: 

"The suppression of this article releasing the Americans from all pretensions on 
our part relative to ancient treaties, and our silence respecting the same article, 
leaving us exposed to the whole weight of the eventual demands of this Govern- 
ment relative to indemnities, it has become necessary that a form be introduced into 
the act of ratification in order to express the sense in which the Government of the 
Republic understood and accepted the abolition of the suppressed article." 

Although these spoliations began in 1793, yet the French minister was not sus- 
pended from the exercise of his functions with our Government until October 7, 1796, 
■when the French minister of foreign affairs notified Mr. Monroe, our minister at 
Paris, of that fact. (Doc. 102, p. 148.) 

Mr. Madison, who was Secretary of State at the time of the ratification, subse- 
quently wrote Minister Pinckney that the claims "from which France was released 
were admitted by France, and the release was for a valuable consideration in a cor- 
respondent release to the United States from certain claims on them." (Madison to 
Pinckney, February 6, 1804, Doc. 102, p. 795.) 

Mr. Livingston, our minister to Paris, wrote the French minister of exterior relations, 
on March 25, 1802: 

"You will recollect, sir, that the second article owed its birth to claims founded 
- upon provisions contained in treaties previously existing between the two nations; 
that the Government of France was willing to admit these claims, provided the con- 
nections created by these were reestablished." (Doc. 102, p. 712.) 

And again, Mr. Livingston, on April 17, 1802, wrote the French minister as follows: 
"It will, sir, be well recollected by the distinguished characters who had the man- 
agement of the negotiation that the payment for ill^al captures, with damages and 
indenmities, was demanded on one side, and the renewal of the treaties of 1778 on the 
other, and they were considered as of equivalent value, and that they only formed 
the subject of the second article — " 

Which was the one rescinded by the Senate of the United States. (Senate Doc, 102, 
. p. 717, first session, Nineteenth Congress.) 

. THE COURT AS TO MUTUAL RELEASES. 

It is an admitted fact that the only court which has ever had jurisdiction of these 
claims for French spoliations is the Court of Claims, under the jurisdictional act of 
January 20, 1885, and the following is the form in which it renders judgment in 
cases established according to the rules of evidence, as will appear by reference to 
the reports made by it to Congress. 

CONCLUSIONS OF LAW. 

"The court decides as conclusions of law that said seizure and condemnation were 
illegal, and the owners and insurers had valid claims of indenmity therefor upon 
the French Government prior to the ratification of the convention between the 
United States and the French Republic, concluded September 30, 1800; that said 
' claim was relinquished to France Tby the Government of the United States by said 
treaty in part consideration of the relinquishment of certain national claims of 
France against the United States, and that the claimant is entitled to the following 
sum from the United States." 

REPORTS. 

On May 20, 1826, the President of the United States laid before the Senate the cor- 
respondence between the United Stdtes and France relative to French spoliations, 
ana the same was printed and is known ever since as "Document 102." Prior to 
that time there had been 29 reports on the subject of the claims, of which three 
were adverse. 

The first report in the House was made by Mr. Giles in 1803, and the second by 
Mr. Marion in 1807, both of which were favorable. Of the 3 adverse reports made 

Srior to obtaining Document 102, 1 was made by Mr. Forsyth in 1814, another by 
[r. Roberts in 1818, and another by Mr. Russell in 1822. 

After the publication of the correspondence in Mr. Clay's report in 1826 (Doc. 102) 
no adverse report appeared until 1890, when one was made by the Committee on Appro- 
priations of the Fiftieth Congress, to which the matter had never been referreSi by 
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the House. Thus, from the year 1800 to the year 1890, out of 49 reports, all but 3 
were in favor of the claims. 

Favorable reports have been made by the following distinguished statesmen: 
Edward Everett, Caleb Cushing, C. J. IngersoU, Truman Smith, Edward Livingston, 
Daniel Webster,, Rufus Choate, John M. Clayton, John J. Crittenden, Thomas L. 
Clin^man, Charles S. Morehead, Charles Sumner^ Hannibal Hamlin, Simon Cameron, 
William P. Frye, George F. Hoar, Anthony Higgins, John H. Mitchell, William R. 
Cox, and Patrick A. Collins. 

ORIGIN OP THE CONTENTION THAT THESE ARE WAR CLAIMS. 

Gen. John A. Dix has the honor of originating this contention as a^efense against 
these claims in a speech made by him in the Senate in 1846. Prior to that time no 
report or speech discloses such a doctrine or the suggestion of it. The modertu 
opponents of the claims, however, latterly take refuge in this contention as their 
cmef point of defense a^nst their payment. It is strange that all of the statesmen 
and diplomats engaged in the negotiations and final settlement of the treaty of Sep- 
tember 30, 1800, which put an end to the claim of this country upon France for these 
spoliations, have avowed and declared in their various statements that a state of war 
did not exist. It is a fact that not one of the statesmen or diplomats engaged in the 
negotiations that led up to and were consummated in the treaty of September 30, 
1800, ever declared that war existed, whether in America or France. 

At the time this speech was made, in 1846, CouCTese, by an overwhelming vote, passed 
the bill to pay the claims, but it was vetoed by President Polk on the express ground 
that the miances of the Treasury were exhausted by the Mexican war, and he 
concludes his veto with this language: 

"In interposing my objections to its becoming a law I am truly sensible that it 
should be an extreme case which would make it the duty of the Executive to with- 
hold his approval of any bill by Congress upon the grouna of its inexpediency alone. 
Such a case I consider this to be." 

ARE THESE CLAIMS WAR CLAIMS? 

Let us first consult the French statesmen upon this subject. Napoleon said, at St. 
Helena: 

"The suppression of this article Tthe second article of the convention of 1800) at 
once put an end to the privileges wnich France had possessed by the treaty of 1778j 
and annulled the just claims which America might have made for injuries done in 
time of peace.'* (See Gourgaud's Memoirs, vol. 2, p. 129.) 

In a letter from M. Talleyrand, minister of exterior relations, to M. Pechon, French 
minister at The Hague, dated August 28, 1798, he says: 

*' France, in fine, has a double motive, as a nation and as a republic, not to expose 
to any hazard the present existence of the United States; therefore, it never thought 
of making war against them, nor of exciting civil commotions among them, and 
every contrary supposition is an insult to common sense." (Doc. 102, p. 649.) 

During the negotiations at Paris, on the 20th of August, 1800, the French ministeM 
wrote to our envoys, as follows: 

"In the first place (the French ministers) would insist upon the principle already 
laid down in their former note, namely, that the treaties which united France and 
the United States are not broken — ^that even war could not have broken them, but 
that the state of misunderstanding which has existed for some time between France 
and the United States, by the acts of some agents rather than the will of the respec- 
tive governments, has not been a state of war, at least on the side of France." (Doc. 
102, p. 616.) 

And in the French tribunal, or Congress, on the final ratification of the convention 
of 1800, the report of Fleurieu, Roederer, and Joseph Bonaparte, who, on the part of 
France, negotiated the treaty and advised it, contains the following, viz: 

" 'Twas getting past recovery. War would have broken out between America and 
France if tne Directory, changing its system and following the counsel of prudence, 
had not opposed moderation to the unmeasured conduct of the President of tJie 
United States. In this way it rendered null the projects of the American ministry, 
which would have declared war a^nst us if it had only its wishes to consult. * * * 

"Commissions granted by the President to attack the armed vessels of France are 
not to be regarded as a declaration of war; tJie will of the President does not sufi^ce 
to put America in a state of war; it requires a positive decliUution of Congress to 
this effect. None has ever existed. The Republic was therefore justified in chdm- 
ing the enjoyment of the stipulations comprehended in the old treaties, and indemnity 
for the nonexecution of those stipulations. * * * 



162 FRENCH SPOLIATION CLAIMS — INSURANCE COMPANIES. 

"In a word, considering that indemnities could be only the execution of the old 
treaties and not a preliminarjr of a new one, since avowing their annihilation would 
have been avowing war and imposing on that one of the two nations which would 
have to pay the omer a balance of the indemnity the shameful obligations of pur- 
chasing peace. 

"The American negotiators considered themselves bound by the act of Congress 
which had declared the treatied null, and decided that it was impossible that they 
could recognize them. It consequently became necessary to adjourn the respective 
pretensions and to r^ulate by new stipulations the relations of amity and conunerce 
which the negotiation was to reestablish. Such has been the object of tiie conven- 
tion concluded at Paris on the 8th Vendemaire, An. X (30th September, 1800), which 
is now presented to the Corps Legistif. " (Code Diplomatique, Par-Portiez (de 
L'Oise) Tribun a Paris, Messidor An. X Translation, p. 6.) 

Now, as to the American authorities. President Washington, in his last annual 
^dress^ December 17, 1796, said: 

"While in our external relations some serious inconveniences and embarrassments 
have been overcome and others lessened, it is with much pain and deep regret I 
mention that circumstances of a very unwelcome nature have lately occurred. Our 
trade has suffered and is suffering extensive injuries in the West Indies from the 
cruisers and agents of tiie French Kepublic, and commimications have been received 
from its minister here which indicate the danger of a further disturbance of our com- 
merce by its authority, and which are in other respects far from agreeable. 

"It has been my constant, sincere, and earnest wish, in conformity with that of 
our nation, to maintain cordial harmony and a perfectly friendly understanding 
with that Republic. This wish remains unabated, and I shall persevere in the 
endeavor to fulfill it to the utmost extent of what shall be consistent with a just and 
ilidispensable regard to the rights and honor of our country, nor will I easily cease 
to cherish the expectation that a spirit of justice, candor, and friendship on the part 
off the Republic will eventually insure success." (President Washington, eighth 
annual address, December, 1796.) 

John Adams was President from March 4, 1797, to March 4, 1801. His term cov- 
ered the last three years and a half of the period in which these claims ork^inated, 
diiiring which time most of the spoliations were committed. In a letter from his 
home in Quincy^ Mass., dated May 9, 1823, addressed to James H. Causten, of Balti- 
more, he uses tnis language: 

**To explain all the mysteries of that period never was and never will be in my 
power; it would require volumes to give a simple history of it. All that I can say 
of it is, there was war between St. Denis and St. George; each had an army in Amer- 
ica constantly skirmishing with each other, and bot£ of them constantly stabbing 
me with lances, pikes, and spears. My sole object was to preserve the peace and 
neutrality of the country; and that, I thank God, I obtained, at the loss of my power 
a/sxd fame with both sides. " 

On October 22, 1799, Mr. Pickering, Secretary of State to John Adams, issued 
instructions on the part of our Government to our envoys, who were then in France 
negotiating a treaty or convention to secure indemnity for the spoliations, which 
instructions contained the following: 

"This conduct of the French Government would well have justified an immediate 
declaration of war on the part of the United States, but desirous of maintaining peace 
And still willing to leave open the door of reconciliation with France, the United 
States contented themselves with preparations for defense and measures calculated 
to protect their commerce. " (Doc. 102, p. 561.) 

John Marshall, who succeeded Mr. Pickering as Secretary of State, wrote our min- 
ister at London as follows, on September 20, 1800: 

"The aggressions, sometimes of one and sometimes of another belligerent power, 
have forced us to contemplate and prepare for war as a probable event. (Doc. 102, 
p. 452.) 

Thomas Jefferson, in his inaugural message to Congress of December 8, 1801, declares 
as follows: 

"It is a circumstance of sincere gratification to me that on meeting the great coun- 
cil of the nation I am able to announce to them, on the grounds oi reasonable cer- 
tainty, that the wars and troubles which have lor so many years afflicted our sis- 
ter nations have at length come to an end; and that the communications of peace 
and commerce are once more opening among them. While we devoutly return 
thanks to the beneficent Being wno has been pleased to breathe into them me spirit 
of conciliation and forgiveness, we are bound, with peculiar gratitude, to be thank- 
ful to Him that our own peace has been preserved through so perilous a season and 
ourselves permitted quietly to cultivate the earth and to practice and improve those 
arts which tend to increase our comforts. " 
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In 1804 James Madison, Secretary of State to President Jefferson, declares as fol- 
lows to Mr. Charles Pinckney, our minister to Spain, dated February 6, 1804, supra: 

"Spain having contended that injuries committed on our citizens m Spanish ports, 
by Frenchmen, were included in the release of France by the United States, in the 
convention of 1800. 

• "We claim against her, not against France. In releasing France, therefore, we have 
not released her. The claims, again, from which France was released were admitted 
by France, and the release was for a valuable consideration, in a corresponding 
release of the United States from certain claims on them. The claims we make on 
Spain were never admitted by France, nor made on France by the United States; 
they made, tlierefore, no part of the bargain with her, and could not be included in 
the release. " 

On October 21, 1798, George Washington, who had then retired from the office of 
President and had been appointed general-in-chief of the army which was to be 
raised, addressed a letter to Henry Knox, in which he used this language: "We 
shall have either no war, or a severe contest, with France. " (XI Writings of Wash- 
ington, 328. Sparks.) 

It will be noted that this was subsequent to the acts of Jime and July, 1798, which 
authorized limited hostilities on the high seas against the armed cruisers of Fmnce, 
which were seizing American vessels, not on the ground of war or that war existed, 
but for alleged violations of neutrality; and it is a fact worthy of notice that the French 
courts never condemned one of these vessels or cargoes on the ground of war. If 
war had existed, all the condemnations would have been legally put upon that ground. 
It is very curious that the war argument is presented when me French courts based 
their decrees of condemnation upon old French r^lements governing the rights of 
neutrals, and placed them on such uncertain and imtenable groimd when the other 
would have been simple and of unquestionable ri^ht. 

M. de Onis, the Spanish minister, in n^otiatmg the Florida treaty with John 
Quincy Adams, Secretary of State, in reference to our claim for spoliations against 
Spain, says: 

"The United States were not at war with France, consequently their recourse, 
as the aggrieved party, was always open to the Government and tribunals of the 
aggressor. '' (Vide Wait's State Papers, vol. 12, p. 46.) 

We tiius have the declarations of Napoleon, of his minister, Talleyrand, and of 
Fleurieu, Roederer, and Joseph Bonaparte, who negotiated the treaty of September 
30, 1800, and laid the same oefore the French congress; all to the effect that war 
never existed between the two countries. On the American side we find Washing- 
ton, in his last annual address, John Adams, and Jefferson, in his inaugural mes- 
sage, as well as Secretaries of State Pxkering, Marshall, and Madison, declaring 
that war never existed. 

These were the authorities on both sides charged with the exclusive and sole duty 
of negotiating the treaty, and their opinions and statements are unopposed by the 
declaration of a single diplomat or statesman cotemporaneous with those herein 
named. Not a single ruler, diplomat, or statesman of the two countries at the time 
ever stated that war existed. On the contrary, every one of them expressly denied 
that such a condition existed. 

OPINIONS OF AMERICAN STATESMEN. 

Henry Clay, in transmitting Document 102 to the Senate, uses the following lan- 
guage: 

"The two contracting parties thus agreed, by the retrenchment of the second article, 
mutually to renounce me respective pretensions which were the object of that article. 
The pretensions of the United States, to which allusion is thus made, arose out of the 
spoliations, under cover of French authority, in contravention to law and existing 
treaties. Those of France sprung from the treaty alliance of the 6th February, 1778, 
the treaty of amity and commerce of the same date, and the convention of the 14th 
of November, 1788. 

"Whatever obligations or indemnities from those sources either party had a ri^ht 
to demand were respectively waived and abandoned, and the consideration which 
induced one party to renounce his pretensions was that of the renunciation by the 
other party oi his pretensions. What was the value of the obligations and indem- 
nities so reciprocally renounced can only be matter of speculation. The amount 
of the indemnities due to citizens of the United States was very large, and, on the 
other hand, the obligation was great (to specify no other French pretensions) under 
which the United States were placed in the eleventh article of the treaty of alliance 
of the 6th of February, 1778, by which they were bound forever to guarantee from 
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that time the then possessions of the Crown of France in America, as well as those 
which it might acquire by the future treaty of peace with Great Britain; all these 
possessions having been, it is believed, conquered at or not long after the exchange 
of the ratifications of the convention of September, 1800, by the arms of Great 
Britain from France. 

"The fifth article of the amendment to the Constitution provides: *Nor shall pri- 
vate property be taken for public use without just compensation.' If the indemni- 
ties to which citizens of the United States were entitied for French spoliations prior 
to the 30th September, 1800, have been appropriated to absolve the United States 
from the fulfillment of an obligation which they hsd contracted, or from the pay- 
ment of indemnities which thev were bound to make to France, the Senate is most 
competent to determine how far such an appropriation is a public use of private 

Property within the spirit of the Constitution, and whether equitable considerations 
o not require some compensation to be made to the claimants." 

Mr. Livingston, in his report to the Senate of February 22, 1830, says: 

'*Our Government, then, did not think the two nations in a state of war. On the 
contrary, when it became necessary to urge that those treaties were no longer oblig- 
atory on the United States, the ministers rely not on a state of war, which would 
have put an end to them without any dispute, but on the act of Congress of the 7th 
July, 1798, annulling the treaties — an act which they themselves did not think, in a 
subsequent part of me negotiation, any bar to a reccgnition of the treaties so as to 
limit the operation of an intermediate one made with England. 

*'The convention, which was the result of these negotiations, is not only in its 
form different from a treaty of peace, but it contains stipulations which would be 
disgraceful to our country on the supposition that it terminated a state of war, the 
restoration of prizes, and payment for vessels destroyed. Neither party considered 
then that they were in a state of war. Were tiiey so in effect? War, from its nature, 
is indiscriminate hostility between the subjects of the belligerent powers. Hence 
it is- universally acknowledged that the panting of letters of marque and reprisal 
does not produce a state of war, because it is limited. Here recourse was not even 
had to this measure. The right of capture was limited to that of armed vessels, 
which were dangerous to our commerce; looking to security to the future, but not to 
indemnity for the past. Besides, the convention was not a treaty of peace, because 
such a treaty is without limitation; while the convention, being limited to eight 
years, would, if we had been at war, have been a truce only for tnat period, at the 
expiration of which war must have been resumed, as of course, or been followed by 
a regular treaty of peace." 

On January 12, 1835, Daniel Webster, in the U. S. Senate, said: 

"It will be perceived at once, sir, that these claims do not rest on the groimd of 
any neglect or omission on the part of the Government of the United States, in 
demanding satisfaction from France. That is not the ground. The Government of 
the United States in that respect performed its full duty. It remonstrated against 
these illegal seizures; it insisted on redress; it sent two special missions to France 
charged expressly, among other duties, with the duty of demanding indemnity. 
But France had her subjects of complaint also against the Government of the United 
States, which she pressed with e^ual earnestness and confidence, and which she 
would neither postpone nor relinquish, except on the condition that the United States 
would postpone or relinquish these claims. And, to meet this condition and restore 
harmony between the two nations, the United States did agree first to postpone 
and afterwards to relinquish these claims of its own citizens. In other words, the 
Government of the United States bought off the claims of France against itself by 
dischamng claims of our own citizens against France." 

The following extracts are from 2 Wharton's International Law, pp. 718, 719: 

"In 1827 Senator Holmes reported that there had been a * partial war,' but no 
*8uch actual open war as would absolve us from treaty stipulations. * * * It was 
never understood here that this was such a war as would annul a treaty.' (Nine- 
teenth Congress, second session. Senate Report, February 8, 1827-'28.) 

"Mr. Giles, reporting to the House of Representatives as early as 1802, called it 
a 'partial state of hostility' between the United States and France. 

**Mr. Chambers reported to the Senate in 1828 that 'the relations which existed 
between the two nations in the interval between the passage of the several acts of 
Congress before referred to and the convention of 1800 were very peculiar, but in 
tiie opinion of your committee can not be considered as placing the two nations in 
the attitude of a war which would destroy the obligations of previously existing 
treaties.' 

*'Mr. Livingston reported to the Senate in 1830 that 'this was not a case of war, 
and the stipulations which reconciled the two nations was not a treaty of peace; it 
was a convention for the putting an end to certain differences. * * * Nowhere 
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is the slightest expression on either side that a state of war existed which would 
exonerate either party from the obligations of makins those indemnities to tiie other. 

* * * The convention, which was the result of these negotiations, is not only in 
its form different from a treaty of peace, but it contains stipulations which would 
be disgraceful to our country on the supposition that it terminated a state of war. 

* * * Neitherparty considered then tneywere in a state of war.' (Report 4, 445.) 
**Mr. Everett made a statement in the House of Representatives on tiie 21st of 

February, 1835, in which he said: 

'* *The extreme violence of the measures of the French Government and the accu- 
mulated injuries heaped upon our citizens would have amply justified the Govern- 
ment of the United States m a recourse to war, but peacefm remedies and measures 
of defense were preferred.' 

"And, after referring to the acts of Congress, he adds: 

" 'These vigorous acts of defense and preparation evincing that, if necessary, the 
United States were determined to proceed still further and go to war for the protec- 
tion of their citizens, had the happy effect of precluding a resort to that extreme 
measure of redress.' ' , 

The following extracts are from 2 Wharton's International Law, p. 726: 

"Mr. Pickering, Secretary of State under the first two Presidents, and who, above 
all others, was familiar with the situation and with the rights of the parties, said 
that we bartered Hhe just claims of our merchants' to obtain a relinquishment of 
the French demand, and that 4t would seem that the merchante have an equitable 
claim for indemnity from the United States. * * * The relinquishment by our 
Government having been made in consideration that the French Government relin- 
quish its demands for a renewal of the old treaties, then it seems clear that, as our 
Government applied the merchants' property to buy off those old treaties, the sums 
so applied should be reimbursed.' (Mr. Clayton's speech, 1846.) 

"Mr. Madison, as we have seen, said to Spain that the claims were admitted by 
France, and were released *for a valuable consideration,' and he termed the trans- 
action a * bargain.' 

"Mr. Clay, in the Meade case, in which his opinion was given in 1821, five years 

Erior to his report on French spoliations, said that while a country might not be 
ound to go to war in support of the rights of its citizens, and while a treaty extinc- 
tion of those rights is prooably binding, it appears *that the rule of equity furnished 
by our Constitution, and which provides that private property shall not be taken 
for public use without just compensation, applies, and entitles the injured citizens 
to consider his own country a substitute for the foreign power.' 

"In this conclusion Chief Justice Marshall strongly concurred, saying to Mr. Preston 
that, * Having been connected with the events of the period, and conversant with 
the circumstances under which the claims arose, he was, from his own knowledge, 
satisfied that there was the strongest obligation on the Government to compensate 
the sufferers by the French spoliations." (Mr. Clayton's speech, 1846.) 

In the very year in which this treaty was promul^ted the question was raised in 
Congress whether the United States had become hable for tne payment of these 
claims which had been released to France, and Mr. Giles, of Virginia, mswie a report 
to Congress sustaining the contention that the United States had become liable for 
them. In 1807, Mr. Marion, of South Carolina, made a report, in which he said: 

"From a mature consideration of the subject and from the best judgment your com- 
mittee have been able to form on the case they are of the opinion that this Govern- 
ment bv expunging the second article of our convention with France of the 30th 
Septemoer, 1800, became bound to indemnify the memorialists for their just claims, 
which they otherwise would rightfully have had on the Government of France for 
the spoliations committed on their commerce by the illegal captures made by the 
cruisers and other armed vessels of that power in violation of the law of nations and 
in breach of treaties then existing between the two nations, which claims they were 
by the rejection of the said article of the convention forever barred from preferring 
to the Government of France for compensation." (Report 445, 2d September, 25th 
Cong., p. 13.) 

This report forever puts to rest the assertion so often made in these latter days 
that cotemporaries who were conversant with the claims did not fully recognize the 
obligation of the United States to pay them, having released them to France in pay- 
ment of our national obligations and to obtain a release from the future operation of 
the treaty of 1778. 

DECISIONS OF THE ST7PREME COURT. 

The question of war between France and the United States was fully considered 
by the Supreme Court in the case of Bas v. Tingy (4 Dallas, 37) on a matter of salvage, 
and Justices Moore, Washington, Chase, and Patterson each delivered an opinion on 
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the question, drawing a distinction between a 'limited or qualified" war and a 
** general or perfect" war, which is fully recognized by all writers on international 
law. In a general or perfect war all the citizens of one country become enemies of 
all of the citizens of the other, and, as it is the privilege and duty of all enemies to 
injure one another, private claims are annulled by such a war. The court (p. 43) 
expressly holds that it is a limited, partial war,'' and says: 

There is no authority given to commit hostilities on land^ to capture unarmed 
French vessels, or even to capture French armed vessels lying m a French port; and 
the authority is not given inaiscriminately to every citizen of America against every 
citizen of France, but only to citizens appointed by commissions or exposed to imme- 
diate outrage and violence." 

This decision was rendered at the Aiigust term of 1800. 

In the case of Talbot v. Seeman (1 Cr., 1), at the August term of 1801, the court 
again had the same question before it on a salvage case, and Chief Justice Marshall 
delivered the opinion of the court, that '4n 1799 there was a limited state of hostili- 
ties between this country and France," and he emphasizes the distinction between 
"apartial war and a general war." 

Tnese solemn adjudications will be found to be replete with information to any 
one who thinks the validity of these claims is in anywise affected by the use of force 
by our Government in suppressing the French cruisers which were seizing and spcdi- 
ating our commerce for alleged violations of French r^lements prescribing the duties 
of neutrals, and amongst them the carrying of a rdle d'6quipage. But not a vessel or 
a cargo was condemned as enemy's property, or on the ground of war between France 
and tne United States. 



APPENDIX G. 

[Miscellaneous Document No. 6, Forty-ninth Congress, second session.] 

Court of Claims. 

No. 7. William Gray (Administrator, with the Will Annbxed, of the Estate 
NOT Already Administered op Willla.m Gray, deceased, testate) v. The 
United States. 

Schooner Sally. {21 C. CL, p. 340.) 

Delivered May 17, 1886. 

Davis, J., delivered the opinion of the court: 

This claim is one of the class popularly called "French spoliations,'* and springs 
from the policy of the French revolutionary government between the execution of 
King Louis XVI and the year 1801, a policy which led to the detention, seizure, con- 
demnation, and confiscation of our merchant vessels peacefully pursuing legitimate 
voyages upon the high seas. Over ninety years have these claims been the subject of 
discussion and agitation, first between the two nations, and then between the indi- 
viduals injured and the Government of the United States. Prolonged and heated 
negotiation resulted in the treaty of 1800, by which it is urged, on behalf of the claim- 
ants, their rights were surrendered to France for a consideration valuable to this Gov- 
ernment. Their claims being valid obligations admitted by the French Government, 
they contend that the United States through tnis agreement, in which demands of 
the one nation were set off against those of the other, assumed as against their citizens 
these obligations and should pay them. This position is denied by the Government, 
which, in addition, presents other defenses based upon subsequent transactions be- 
tween the two countries, urging that thereby were destroyed any beneficial rights pos- 
sibly vested in the claimants, if their contention as to the treaty of 1800 be correct. 

the act of JANUARY 20, 1885. 

The act sending the claims to this court, while the third that has passed both houses 
of Congress, is the first that has received the approval of a President, as one was vetoed 
by President Polk, another by President Pierce, while this, the third, was signed by 
President Arthur. 

Whatever the rights of the claimants they are without remedy other than that which 
Congress may have seen fit to ^ive them ; and our power to grant redress, be our opin- 
ion as to the justice of their claims what it may, is limited by the terms of the remedial 
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statute. The force and effect of tKe act, by virtue of which the claimants appear at 
this bar seeking relief, must then be examined at the threshold of the discussion. 
The act authorizes ** citizens of the United States or their legal representatives,'* 
having "valid claims to indemnity upon the French Government arisiiig out of ille^l 
ca}>tures, detentions, seizures, condemnations, and confiscations," prior to the ratifi- 
cation of the convention of 1800 with France, to apply here within a time limited (iec. 
1), that (sec. 3) this court may "examine and determine the validity and amount" 
01 their claims, the present ownership, and, if owned by an assignee, certain details 
in re^d thereto. The act excludes from its benefits claims embraced in certain con- 
ventions with France and Spain, concluded in 1803, 1819, and 1831, and, with provi- 
sions as to rules of court, defense of the United States, evidence, and other matters not 
important for our immediate purpose, directs this court, as to the claims thus placed 
within our jurisdiction, to report to Congress the first Monday of each December the 
facts found by us and our conclusions, which are to be taken, both as to law and facts, 
as advisory and not conclusive upon either party, the claimants or the Government. 

So peculiar a jurisdiction was probably never before conferred upon a strictly judi- 
cial tribunal. The rights of the claimants, if any exist, arise from the acts of the 
political branch of the Government done in the protection and aid of the nation. For 
such rights there can be no remedy other than that granted by the legislature; in this 
instance the legislature has elected to transmit to the judiciary, under certain restric- 
tions, the examination of the claimants' demands, with the proviso that the conclusion 
reached in this forum shall not be finally binding upon either party, but that the 
defendants, as well as the claimants, have reserved to them an appeal, not in the reg- 
ular line of judicial procedure to the Supreme Court of the United States, but back 
again to that body from which alone any remedy can come to the citizen for wrongs 
done him by his Government. 

The reason for this peculiar grant of remedy is found in the nature of the claims 
which spring from international controversies of the gravest character intimately 
entwined with the history of our stru^le for independence; also in the age of the 
claims; and, lastly, in the absolutely indeterminate amount of financial responsibility 
which will be thrown upon the Government should the claims be found to exist as 
valid obligations due from the United States to their citizens. Good or bad, not one 
of these claims is enforceable but by the consent of Congress, and the Congress can 
affix to that consent such conditions as in their wisdom seems just and for the best 
interests of the Republic. The remedy now granted is an examination and advisory 
report by the judiciary, to be followed by a decision by the legislative branch of the 
Government. 

It has been said that the validity of the claims as a class is admitted by the act, and 
this court should confine the examination to each individual claim for the purpose 
only of determining whether it falls within the class. This is imderstood to be in 
effect the argument on behalf of some of the claimants. Our labor and responsibility 
would be greatly lightened could we agree with this proposition, but the act of Con- 
gress seems clearly to negative the contention, and to throw upon us the duty of inves- 
tigating the validity of these claims against France and the assumption of them by the 
United States. It requires us to examine, not claims in a specified category or known 
by a generic name, not even "claims" simply, but "valid" claims against France, 
and valid claims arising not merely from captures, detentions, seizures, condemna- 
tions, and confiscations, but from acts of this nature which were "illegal." The 
validity of the claims, as against France, is the very first condition imposed by the 
legislature upon the grant of remedy . The claims must have been ^ ' valid " obligations 
existing at the time, and which this Government had the right to enforce diplomatic- 
ally before they come within the purport of the statute. To grant as correct the con- 
tention that we are to examine in each case whether, and only whether, the seized or 
detained vessel had violated the law of nations or the treaties, as, for illustration, 
drawn from the argument, whether she carried contraband of war, or attempted to 
break an actual blockade, or failed to carry proper papers — ^if we are to examine only 
into this, then effect is perhaps given to the word "illegal, "found in the statute defin- 
ing the nature of the acts from which the claims arise, but the word "valid," of equal 
if not superior force, is entirely ignored. 

Clearly Congress expects from us an opinion as to the validity of claims of this class 
as against France, and the third section of the act, which requires us to receive ^ ' historic 
and documentary evidence," "to decide upon the validity of said claims according 
to the rules of law, mimicipal and international, and the treaties of the United States 
applicable to the same," and to report "all such conclusions of fact and law as in [our] 
judgment may effect the liability of the United States therefor," is not only confirma- 
tory of this conclusion, but obliges us to go further and to examine into the resultant 
liability claimed to exist in the Government of the United States to compensate the 
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claimants for the injuries alleged to have been sustained at the hands of the French 
Republic. This involves an examination of the history of the relations between the 
two countries from 1777, when negotiations for the treaties of alliance and commerce 
began, as the whole contention starts with the treaties of 1778 with France, which 
came to us during the darkest hours of the struggle for independence, and when we 
were hoping against hope for the aid which there was no prospect of receiving. 

TREATIBS OP 1778. 

Burgoyne had capitulated, Howe had been driven from New Jersey, and, after the 
drawn battle of Germantown, was shut up in Philadelphia, where the ease and luxury 
of a city camp were but occasionally interrupted by an excursion against the enemy 
on land or an encounter upon the river. Curiously enough, at the end of a successful 
campaign, the American cause was, barring the indomitable spirit of the patriots, in 
the airest straits. 

Gates, excited by his success at the north and become the president of the executive 
board of war, had broken with Washington and had used his influence successfully in 
securing the appointment as inspector-general, a^inst Washington's earnest protest, 
of a man who had openly defied the commander-in-chief. Waanington's army of less 
than nine thousand men, lying at Valley Forge, was violently assailed by the State 
of Pennsylvania for not prosecuting an active winter campaign, while even in Con- 

fress, to which the remonstrance of the State's council and assemblv had been ad- 
ressed, there was deep discontent as to the policy of the commander-in-chief and 
sharp criticism upon his conduct. In Philadelphia the British, lodged in comfortable 
houses, were surroimded by every luxury which a full purse and communication with 
the outer world could afford, while in the Continental camp, as Washington wrote to 
Congress, the army was so reduced by cold and starvation that unless some capital 
change took place it must ^^ starve, dissolve, or disperse." In Philadelphia there was 
every comfort and almost every means of dissipation; at Valley Forge nearly three 
thousand men were unfit for duty because they were barefooted '^and otherwise 
naked" (Sparks's Washington, vol. v, p. 197-203), while many were in the hospitals 
and farm houses wanting clothes and shoes (ibia.). So desperate was the situation 
that General Huntington preferred fighting to starving, his brigade being out of pro- 
visions, while General Vamum, Quoting the saying of Solomon that "nimger will 
break through a stone wall," added, "three days successively we have been destitute 
of bread; two days we have been entirely without meat. The men must be supplied 
or they cannot be commanded." (Ibid., p. 193.) 

This condition of his severely-tried army Washington represented to Congress elo- 
quently and repeatedly. Practically that Dody did nothing to remedy the evil; but, 
on the other hand, suggested the propriety of attacking Philadelphia, while an expe- 
dition of 1,000 men was, against Wasnington's judgment, detached for an invasion of 
Canada; an expedition abundantly supplied with commanders in the persons of three 
major-generals, but unfortunately lacking in such necessary military details as food, 
clothing, and transportation (Bancroft, Vol. IX, chap. 27). The financial condition 
of the coimtry was m harmony with the physical condition of the army, and the issue 
of eight and one-half millions of paper money caused an enormous depreciation in the 
value of the currency, increased tne feeling of financial insecurity, and necessarilv 
impaired the credit of the Government. The army was small, insumciently fed, paid, 
and clad; before them was a strong, rich, and prosperous enemy; the Government 
was weak, the currency suspected, while disaffection, discontent, and jealousy were 
prevalent among the highest officers. 

Such was the close of the year 1777 at home. Hardy, determined, patriotic, self- 
sacrificing as the sturdy Revolutionists were, probably some way woiild have been 
found out of these apparently overwhelming misfortunes; how, no one at that time 
could possibly foresee. Relief was, however, after weary waiting, to come from a 
quarter where it had long been expected with hope constantly deferred. 

Franklin had early establi^ed indirect and secret relations with the court of France 
through his friend Dumas, a Swiss man of letters residing chiefly in Holland, who was 
a devoted adherent of the American cause, and who early advised an alliance with 
France and Spain, it being to their interest that the Umted States should be inde- 
pendent of England, "whose enormous maritime power [filled] them with apprehen- 
sions." In 1776 Silas Deane was sent out as a political agent, and he soon opened 
secret and informal relations with the French department oi foreign affairs. He could 
not succeed in obtaining from France any open action, but his purchase of munitions 
of war and supplies, and his many other acts in direct violation of strict neutrality 
were permitted, winked at, and encouraged. He was told that it was for the interest 
of both countries '^to have the most fr^ and uninterrupted intercourse," but that, 
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the understanding with Britain heing good, there could not be recognition of the ship- 
ping of military supplies and stores. 

Practically in this condition did matters remain after the arrival of the commis- 
sioners, Franklin and Lee, although they also constantly pressed the argument con- 
tained in the instructions to Deane, namely: France is the country it is fittest for ua 
to obtain and cultivate; the commercial advantages Britain has enjoyed with the 
colonies have greatly contributed to her wealth and importance; a great part of that 
commerce will fall to France, especially, and (here is the key of the negotiation) if 
she favors us now, for our trade is rapidly increasing, our population is rapidly increas- 
ing, we are waxing strong and rich, with a great future before us, why not step in now, 
even at the cost of war with England, a war which under any circumstances you 
momentarily expect. 

French popular sentiment was with us, but to the popular clamor, delicately excited 
by the astute diplomacy of Franklin and his colleagues, was opposed the clear and calm 
judgment of the King's advisers, men who conceived it their duty to obtain for their 
master everv advantage possible from the struggling colonies at the least possible 
expense and risk. Supplies and stores were furnished, but the assistance was not 
acknowledged; munitions of war found their way across the Atlantic while the fact 
was denied to England, and, although some of uese very supplies came from the 
arsenals of the Government, that feict even was denied to our own representatives ^o 
had forwarded them, and who, as matter of course, knew as much of the transaction aa 
the minister who permitted and disavowed it. Day after day without tiring did 
Dumas, Deane, Franklin, and Lee press for open action on the part of France. Steadily 
did they receive promises and secret aid, but always were tney postponed as to the 
great step which snould produce France openly to the world as the ally of the colonies 
and the avowed enemy of England. Before the eyes of Count Vergennes was suc- 
cessfully dangled the bait of a practically exclusive share in American commerce, but 
still he noped to secure this advantage without an open rupture with England. 

In this condition did matters rest until the news arrived of Burgoyne's defeat. This 
news, which reached France early in December, 1777, ** apparently occasioned as 
much general joy as if it had been a victory of their own troops over their own enemies. ' ' 
(The commissioners to committee on foreign affairs, Paris, December 18, 1777.) 
The negotiations instantly took so long a stride forward that before the 18th of Decem- 
ber it was decided to conclude a treaty of amity and commerce, the King becoming 
fixed in his determination to acknowledge and support the independence of the colo- 
nies by every means in his power. Nothing could oe more generous and liberal than 
the whole tone and manner of the French negotiation from mis time. Once decided 
and committed as to the policy of openly supporting the colonies, there were no half- 
spirited measures, no halting at petty details, no discussion of unimportant trifles, 
but a generous and open support; nevertheless, it was not until Gates's victory at 
Sarato^ had seemed to turn the tide of events, and while still in ignorance of the want 
and siufering at Valley Forge, that this action so vital to the future of the American 
Republic was taken. The war for independence was with the assistance of France 
prosecuted to a successful issue, and at Yorktown the surrender of Comwallis was 
made to the combined armies of Washington and Rochambeau under tlie guns of the 
fleet of De Grasse. 

This brief view of the situation, rehearsing, as it does, details of most familiar history, 
is only of importance as it relates to what may be called sentimental points made in 
the aigument. The treaties of 1778 were maae in obedience to a popular demand in 
France; thev were made for a consideration then deemed valuable by Firance, and at 
a moment which then seemed opportune to France; but they came to us when the tide 
was apparently turning against us, and the aid they promised was generously given us. 

The 30th day of November, 1782, provisional articles of peace, acknowledging the 
thirteen former colonies "to be free and independent," were signed at Paris by the 
representatives of the United States and Great Britain; the 20th of January, 1783, a 
cessation of hostilities was declared, and the 3d of September, 1783, the definitive 
treaty of peace was concluded. France had thus given the major portion of the con- 
sideration offered by her for the contract of 1778, and the United States were free, 
sovereign, and independent, as she had stipulated they should be. 

The treaties of 1778 were two in number, that of "alliance," the one of most imme- 
diate, and, in fact, at the time, of absolutely vital importance to the United States; 
and that of "amity and conunerce." While separate instruments, they were con- 
cluded upon the same day, were the result of the same negotiation, signed by the same 
plenipotentiaries, and are, in diplomatic effect, one instrument. The treaty of alliance, 
after referring to its companion, the treaty of commerce, states that the two powers 
"have thought it necessary to take into consideration tiie means of strengthenmg the 
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engagements therein made," and of ''rendering them useful to the safety and tran- 
quillity of the two parties; particularly in case Great Britain, in resentment of that 
connection, * * * should break peace with France, either by direct hostilities or 
by hindering her commerce and navigation in a manner contrary to the rights of nations 
and the peace subsisting between the two crowns; " and the two powers resolving in 
such case to join against the common enemy determined upon the treaty, which pro- 
vided that if war should break out between France and Great Britain during the war 
for American independence, each party should aid the other, according to the exigen- 
cies, as good and faithful allies; that the essential end of the alliance, called a "defen- 
sive" alliance, was the ** liberty, sovereignty, and independence, absolute and unlim- 
ited, of the United States." 

Provision was also made for a possible conquest of Canada, Bermuda, and the islands 
in the Gulf of Mexico, and each party was forbidden to conclude a truce or peace with 
Great Britain without the consent of the other. It was further agreed that neither 
should lay down arms until the independence of the United States was assured by 
treaties terminating the war. No claim was to be made by one against the other for 
compensation, whatever the result, and then came the guaranty, out of which after- 
wards arose so serious complications, national and international, which not only drove 
our country, weak and exhausted from seven years' strife, to the verge of war, but 
also stirred up at home a bitter political contest, carried even into the intimacy of a 
President's Cabinet. 

These stipulations are contained in the eleventh and twelfth articles, whereby each 
party guaranteed "forever against all other powers " — ^first, the United States to Prance: 
all the possessions of France in America as well as those it might acquire by any future 
treaty of peace; second, France to the United States: "their liberty, sovereignty, and 
independence, absolute and unlimited," together with their possessions and their 
additions or conquests made from Great Britain during the war. Such, in substance, 
was the treaty of alliance; it has never been contended so far as known to us that 
France did not fulfill the requirements which this instrument imposed upon her during 
our contest with Great Britain. 

The provisions of the other agreement, the treaty of commerce, of importance in 
this case (alluding to them briefly) required protection of merchantmen; required 
ships of war or privateers of the one party to do no injury to the other; and provided 
especial and exclusive privileges by each party to the other as to ships of war and priva- 
teers bringing prizes into port. 

The treaty of alliance was not one-sided, for it imposed upon the United States a 
possible duty and burden in the fulfillment of the guarantee of French possessions in 
America "forever " against all other powers. This issue was presented without delay. 
The French Revolution began; in 1793 the King was beheaded, when P^nce was 
instantly brought face to face with the powers of Europe, and her possessions in Amer- 
ica were soon wrested from her. 

HISTORY OF THE SPOLIATIONS. 

England was in the vanguard of the war, and concluded twenty-three treaties with 
her allies, in which they agreed to starve out the common enemy. To this end was it 
stipulated that all the ports should be shut against France; that no provisions should 
be permitted to be exported to France, and that these measures should be continued 
and others employed for the purpose of injuring French commerce and to bring that 
nation to just condition of peace. (Treaty between Great Britain and Prussia, July 
14, 1793.) The animus of the alliance is further shown in the instruction of the Czar, 
who directed his admiral, in fulfillment of stipulations with Great Britain, to prevent 
the French from receiving supplies, and to that end to seize all French vessels and to 
send back to their own ports all neutral vessels bound to France, stating that while 
these measures were not "strictly conformable to the natural laws of war" they were 
justifiable when employed against "those arrant villians, who have overturned all 
duties observed towards God, the laws, and the Government, who have even gone so 
far as to take the life of their own sovereign." 

All Europe, except Sweden and Norway, was now arrayed against the new Republic 
in a bitterness of warfare scarcely with parallel, and which openly descended to an at- 
tempt to starve the French people into submission through an attack upon neutral com- 
merce, a course admittedly unjustified by the laws of war. Naturally France looked 
to the United States for aid, relying upon the pledge of the treaty of 1778, and the 
assistance rendered us in our scarcely concluded struggle by her fleet, armies, and 
treasury. 

The commercial relations between France and the United States were already most 
unsatisfactory. Exceptional favors granted the United States in 1787 and 1788 (1 For- 
eign Eelations, pp. 113-116) had been withdrawn, and the equality upon which 
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French and Britdah vessels were put in our ports had excited jealousy. '^No excep- 
tional advantages had come to France from the war of the Revolution, and Am^can 
commerce had reverted to its old British channels." (Treaties and Conventionfi, 
Ac, Bancroft Davis, p. 985.) 

Jefferson, who had been transferred from the legation in Paris to the office of Secre- 
tary of State, endeavored to secure the conclusion of a new commercial treaty, but 
unsuccessfully, and in April, 1792, we find him instructing Mr. Morris that ^4t will be 
impossible to defer longer than the next session of Congress some coimter regulations 
for the protection of our navigation and conmierce. I must entreat you, therefore, to 
avail yourself of everv occasion of friendly remonstrance on this subject. If they wish 
an equal and cordial treaty with us we are ready to enter into it." (3 Jefferson's 
WorloB, p. 356.) In Jirne he again writes that ^' we cannot consent to the late innova- 
tions without taking measures to do justice to our own navigation " (ibid., p. 449), and 
after the iniprisonment of the King he informed Morris that some matters, such '^as 
reforming the unfriendly restrictions on our conmierce and navigation," might be 
transact^ even by the revolutionary government, as a government de facto (ibid., 
p. 489). 

The new French minister, M. Genet, started for the United States in the spring of 1793 
armed with three himdred blank commissions ''to distribute to such as [would] fit out 
cruisers in our ports to prey on the British commerce." (1 Forei^ Relations, p. 354.) 
Finally the condition of anairs caused by the war led to the President's proclamation 
of neutrality, from which, curiously, and by way of compromise, the word ''neutral- 
ity" was omitted. (3 Jefferson's Works, 591.) 

Genet arrived in the United States the Sih of April, and on the 22d of that month the 
proclamation was issued declaring that "the dutv and interest of the United State 
require that they should with sincerity and good, faith adopt and pursue a conduc 
friendly and impartial towards the belligerent powers.^ 

Already at Charleston^ where he landed, Genet had commissioned privateers, and 
sent them to sea, asserting this action to be authorized by the treaty of 1778, and 
informing the Secretary of State of his wish that the Federal Government "should 
observe, as far as in their power, the public engagements contracted by both nations; 
and that by this generous and prudent conduct £hey will give at least to the world the 
example of a true neutrality, which does not consist in the cowardly abandonment of 
their mends in the moment when danger menaces them, but in adhering; strictly^ if 
they can do no better, to the obligations they have contracted with them." (Foreign 
Relations, vol. 1, p. 151.) 

In September following Genet asked for fire-arms and cannon to protect the French 
possessions guaranteed by the United States, but he was answered by the Secretary 
of War, with what he terms "an ironical carelessness," that "the principles established 
by the President in his proclamation did not permit him to lend us so much as *a 
pistol. '" (19th Cone., 1st sess., Senate Doc. 102, p. 219.') 

The French law of May 15, 1791, which "inhioited Americans from introducing, 
selling, and arming their vessels" in France, and "from enjoying all the advantages 
allowed to those built in the ship-yards of the Republic , ' ' was suspended by tJie national 
convention the 19th day of February, 1793, when extensive privil^es were granted 
our commerce (ibid., p. 35), but in less than three months (9th May, 1793), seventeen 
days after the date of the President's proclamation, but before news of its contents 
could have been received, the national convention issued a decree ordering the arrest 
of any neutral vessels laden with provisions bound to an enemy's port. Tlmt this was 
an open and palpable violation of neutral rights was not denied, ior it was a measure 
understood to be retaliatory to the course pursued by Great Britain, and compensa- 
tion was promised to those neutrals who should suffer by its operation. (Ibid., p. 42.) 

This decree of May 9, 1793, authorized French vessels of war and privateers to arrest 
neutral vessels laden with provisions, the property of neutrals, but destined to an 
enemy's port, or laden with enemy's merchandise, the merchandise to be prize, and 
the neutral provisions to be paid lor, together with proper freight and indemnity for 
delay. The 23d of the same month American vessels were exempted from the oper- 
ation of this decree (1 Foreign Relations, p. 244); five days later this second decree 
was suspended; July 1 it was again put in force; and July 27 it was repealed, leaving 
the decree of May 9 finally in lorce as against American commerce (3 Foreign Rela- 
tions, p. 284). Our minister remonstrated, and the national assembly vacillated; 
nevertheless the decree was executed in plain and admitted violation of neutral rights. 

The decree of May 9, 1793, and that of November 18, 1794, directed the seizure of 
neutral vessels containing enemy's goods, although the treaty of 1778 expressly pro- 
vided that "free ships make free gocSs" (Art. XXIII, Treaty of Commerce); and lur- 
ther, imder an ordinance of 1744, revived for the purpose, a foreign vessel having on 

86668—10 ^11 
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board a supercargo or officer from an enemy's country, or whose crew was by more than 
one-third subjects of an enemy, was adjudged prize. Mere clearance for some of tlie 
West India islands, by decree of February 1, 1797, subjected neutral vessels to cap- 
ture and confiscation; the decree of January 18, 1798, issued by the council of five 
hundred, condemned neutral vessels carrving any British merchandise, and March 2, 
1797, came into force the requirement of the crew list or "rdle d*^uipage," which 
will be more fuUv considered hereafter. (Doc. 102, p. 160.) 

President Washington, in 1793 (message December 5), spoke of the vexations and 
spoliations understood to have been committed on our vessels and commerce bv the 
cruisers and officers of some of the belligerent powers as requiring attention, and sug- 
gested that on receipt of proofs, ''due measures would be taken to obtain redress of ^e 
past and more effectual provisions against the future; " whereupon proof began imme- 
diately to be furnished. 

Before this the Secretary of State, then Mr. Jefferson, had advertised to the world 



assurances of governmental protection and aid. 
''I have it m charge from the Presid 



President pie said in his circular of August 27, 1793] 
to assure the merchants of the United States concerned in foreign commerce or navi- 
gation, that our attention will be paid to any injuries they may suffer on the high 
seas or in foreign coimtries, contranr to the laws of nations and existing treaties, and 
that on their forwarding hither well-authenticated evidence of the same, proper pro- 
ceedings will be adopt^ for their relief.'' 

Mr. Morris had already brought to the attention of the French minister of foreign 
affairs, ''the obnoxious acts of th^ late assembly," but without seciuin^ redress, as 
"the attention of the Government was too strongly directed towards itself" to think 
of exterior interests, "and the assembly, at open war with the executive, would cer- 
tainly reject whatever should now be presented to them." (Doc. 102, p. 31.) 

Meantime our relations with Great Britain had become extremely threatening, 
various questions Rowing out of the Revolution still remained unadjusted, and when 
the instructions given b}^ the admiralty, June 8, 1793, became known in the United 
States it was felt that decisive action could not be longer delayed. These instructions 
directed the commanders of His Majesty's ships of war and privateers to seize all ves- 
sels loaded with com, flour, or meal bound to any port in France, or to any port occu- 
pied by French armies, and to send the vessels thus seized into any convenient harbor 
that the cargo mkht be purchased by the British Government and the ships released; 
also to seize all ships, whatever their cargo, bound to a blockaded port; also to warn 
off imder penalty of seizure any vessel destined to a port, not actually blockaded, but 
"declared" to be blockaded. (Foreign Relations, vol. 1, p. 240.) 

Great Britain, when complaint was made of these orders, attempted to justifv. them 
upon the insufficient plea that provisions were contraband of war. (Foreign Iteiations, 
vol. 1, pp. 240,448, et 8e<^.) Correspondence leading to no prospect of a satisfactorv 
result, uie President nominated Mr. Jay as minister, saying to the Senate (April 16, 
1794), that "as peace ought to be pursvied with unremitted z^ before the last resource, 
whicn has so often been the scourge of nations, and cannot fail to check the Advanced 
prosperity of the United States, is contemplated, " he had conclude to take tJiis 
lotion. (Foreign Relations, vol. 1, p. 447.) The instructions jgiveh Mr. jay are not 
of importance in this connecti6n, as it is sufficient to note the result of his negotisltion 
in the treaty which bears his name, and to compare its important provisions with our 
agreement made in 1778 with the King of France. 

We had promised France that their ships of war and privateers might freely carry 
whithersoever they pleased the ships and goods taken from their enemies; th^t these 
prizes should not be arrested or seized, or examined, or searched iii our ports, but 
might at any time freely leave, while no shelter or refuge was to be given to vessels 
having made prize of her "subjects, people, or property.'" (Article 17, treaty of com- 
merce, 1778.) The United States tad thus given France, and for consideration, riot 
ordy a valuaole, but an exclusive right; yet the Jay treaty in the twenty-fifth article 
gave these same privileges to Great Britain, excluding all vessels which "should have 
made prize upon [her] subjects." 

The conflict of the treaties is evident, and of course was hilly appreciated at the time. 

While the Jay treaty was concluded in November, 1794, its ratifications were not 
exchanged until October the following year, and meantime the British orders in council 
directing seizure of our vessels and provisions bound to France were so enforced as to 
calji fofth from Mr. Randolph, then Secretary of State, the warning, as late as July, 
1795, that the Jay treaty^ had not ^ret been ratified by the President; "the late British 
ofaer in council for seizing provisions is a weighty obstacle to ratification. I do not 
suppose that such an attempt, to starve France will be coxintenanced." (Foreign 
Relations, vol. 1, p. 719.) Every endeavoir Was made by the United States to secure a 
lepeal of the admirah^ order, but without success, and finally Mr. Adams, who being 
resident minister at The Hague, was sent to London in connection with this business, 
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was instructed that if, after every prudent effort, he found it could not be removed « 
its continuance was not to be an obstacle to the exchange of ratifications. The order 
was not removed or modified; nevertheless ratifications of the treaty were exchanged 
the following October. 

It should liere be noted that soon after the exchange a commission was organized 
which, among other subjects, was to ascertain the amount of the claims of American 
citizens on Great Britain for captures made in violation of international law. Alter 
various interruptions the labors of this tribunal closed in February, 1804, when awsuxls 
considerably exceeding a million and a quarter pounds sterling had been made in 
lavor of the United Stales on account of these claims, (Treaties and Conventions. 
Bancroft Davis, pp. 1014-1016.) This commission existed by virtue of the sixth and 
seventh articles of the Jay treaty, the latter of which provided that whereas complaints 
had been made by citizens of the United States that during the course of the war ^'in 
which His Majesty is now engaged they have sustained considerable losses and dam** 
age by reason of irregular or illegal captures or condemnations of their vessels and 
other property under color of authority or commissions from His Majesty," it was 
agreed that where adequate compensation could not then be actually obtained in 
the ordinary course of justice full compensation would be made by the British 
Government. 

Note further that these claims were for spoliations committed by England to starve 
the Fiench, as the claims now before us are for spoliations committed by France to 
feed her people, and, again, remember, by way of explanation, that the remedy 
alluded to in the Jay treaty, as being perhaps obtainable m due course of justice, was 
a possible recovery by the captured vessel in an action against the privateer upon 
bis bond. 

Mr. Morris, proving unacceptable to the French Government, was recalled at their 
request, and succeeded by Mr. Monroe, who endeavored to secure from his colleague, 
Mr. Jay , information as to the latter's negotiation, i^hich was refused, as Monroe 
declined to pledge himself not to communicate it to the French Government. 
(1 Foreign Relations, pp. 517, 700.) France was restive under the situation, and, 
shortly after the ratification of the treaty, asked whether the President had caused 
orders to be given to prevent the sale of prizes conducted into the ports of the United 
States by vessels of tne Republic or privateers armed under its authority. As to this 
question the Secretaty of State informed the President: 

''That the twenty-nfth article of the British treaty having explicitly forbidden the 
arming of [French] privateers, and the selling of their prizes m the ports of the United 
States, the Secretary of the Tf'easury prepared, as A matter of course, circular letters 
to the collectors to conform to the restriction contained in that [article of the British 
treaty] as the law of the land. This was the mbre necessary, as formerly the collectors 
were instructed to admit to any entry and sale the prizes brought into our ports by 
the French." 

The Secretary also wrote our minister in London that orders had been given to 
prevent the sale of prizes brought into United States ports by French privateers, 
''conformably with the twenty-fifth article" of the Jay treaty. So we had finally 
and openly transferred any exclusive rights of France under the treaty of commerce 
to heir bitter enemy. Great Britain. 

But we had another obligation toward our former ally, that of guaranteeing her 
West India islands. 

LdDg prior to this, Jefferson, while in Parfe, h^ told the Brltisih niinister there, 
during a discussion as to the effected the treaties of 1778. in case of war between France 
and Great Britain, and told him "frankly and without hesitation," that the disposi- 
tions ol the United States woidd then be neutral, and that this would be to the interest 
of both powers, because it would relieve both from all anxiety as to feeding their 
West India islands; that England, too, by suffering us to remain so, would avoid 
a htovy land war on our continent, which might trery much ctippU her proceedings 
eljiewhere: that our treaty [wiA Fiimce]^ indeed, obhged us to receive into our ports 
the lirmea vessels of France, with their prizes, and to refuae admission to the prizes 
mside on hef by her eneUi^; thilt theVe Was a clause, also, by which we guaranteed to 
France her American possessions, and which inight perhaps force us into the war if 
these were attacked. ''Then it will be war," said the minister, "for they will assur- 
edly be attacked." 

In 1780 another American minister informed the Eiifflish secretary of state for 
forei^ affairs "that in a war between Great Britain ana the House of Bourbon (a 
thi^g which must happen at some time) we [the United States] can give the West 
India islands to whom we please, without ei^sq^ng in the war ourselves, and our 
conduct must be governed by our interest" (Waiters American State Papers, vol. 10, 
p. 97); and this in face of a treaty concluded but twelve years before, wherein we 
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pledged oimelvee to a guarantee *' forever" of the poeBeedona in America of that 
very House of Bourbon. Early in 1794 Mr .r Jefferson^ then Secretary of State, said, 
as to this subject, that he had no doubt we should interpose at the proper time ''ana 
declare both to England and France that these islands are to rest witn France, and 
that we will make a common cause with the latter for that object.'' (Jeffenon to 
Madison, April 3, 1794, Jefferson's Works, vol. 4, p. 103.) 

The understanding, therefore, seems to have been clear, yet the West India islands 
went to England. 

The French spoliations b^an heedlessly throu£;h the mistaken action of subordi- 
nates, who confounded Americans with English, because of the identity of race and 
language. In October, 1793, Mr. Defoigues wrote to Mr. Morris: 

'HVe hope that the Government of we United States will attribute to' their true 
cause the abuses of which you complain, as well as other violations of which our cruis- 
ers may render themselves guilty m the course of the present war. It must perceive 
how difficult it is to contain within just limits the indignation of our marines, and, in 
eeneral, of all the French patriots, against a people speakine the same lan^:iii^e and 
having the same habits as the free Americans. The difficmty of distinguishing our 
allies nrom our enemies has often been the cause of offenses committed on board your 
vessels. All that the Administration can do is to order indemnification to those who 
have suffered, and to punish the guilty." (Doc. 102, p. 70.) 

Not long, however, could this plaintive response siiffice as an excuse for the out- 
rages committed upon our citizens and their propertv, for, as we have seen by the 
decrees abready cited (and there were many more), the assembly soon joined in the 
attack, authorized it, and rendered it governmental. 

A single mistaken capture might be forgiven, provided proper compensation were 
made for injury to the citizen; but, when wholesale seizures were directed by the 
legislati&re and thereupon made by the Executive, the matter assumed a much more 
serious and difficult aspect. To use the words of Mr. Sumner: 

^' As intelligence of these spoliations reached the United States our whole commerce 
was fluttered. Merchants hesitated to expose ships and cargoes to such cruel hazards^ 
and thereupon appeared the circular letter of the Secretary of State and the Presi- 
dent's proclamation encouraging, by the promise of protection, those injured by the 
spoliators." 

So ended the first phase of this controversy with a nation to whom we were bound 
by tiie strongest treaty ties, a nation engaged in war against an apparently overwhelm- 
ing force, and whose enemies used means of attack openly admitted to be contrary to 
the laws of civilized warfare; in alleged self-defense, it pursued an equally if not more 
indefensible course, which resulted in severe and unjustifiable loss to our citizens. 
That this system of seizures or spoliations was forbidden by every principle of civilized 
warfare was frankly admitted at the time; and later England, which had pursued a 
similar course, maae ample amends, and Spain, which had countenanced the policy 
of France, and lent her ports in aid of it, did the same. 

Nor were we altogether clear of blame. We had not complied, so far as appears, 
with the stipulations of the treaties of 1778, intended to provide for possible war; we 
had not protected the West India Islands, and not only had we reframed from acting 
as the ally of France, but, by the Jay treaty, we had given to her enemy the exclusive 
port privil^es which she most valued, and which were secured to her by the treaty 
of amity and commerce. 

It is not for us to criticise the patriotism and wisdom of the American statesmen of 
that day, the leading figures of our history, the men who bore the bnmt of the fi^ht 
which brought thirteen struggling colonies through a war with one of the mightiest 
and bravest nations of Europe to tne successful issue which made possible the United 
States of to-day, with its thirty-eight States, eif ht Territories, and population of not 
fax from sixty millions. Responsible for the welfare and future of a little republic of 
some two and a half millions of inhabitants, exhausted by seven years' waitare, and 
environed on this continent by the three great monarchies of Europe; their cotmtry 
poor in finance, weak in population, and an object of jealousy and distrust to every 
sovereign, these eminent men dealt in a spirit of enlightened patriotism and high 
courage with the political questions presented to them, according to their best and 
well-trained judgment, in the light oi the information they then had. We now, as a 
judicial body, treat the facts as they are presented in relation to private rights, and no 
judgment of ours can properly be held, as it has be^i argued it would be, to reflect in 
any manner upon the course pursued by the President, his advisers and subordinates, 
in the anxious period between 1789 and 1800. Upon their diplomatic foresight and 
ability no decision of ours can cast a shadow, and it must be clearly understood that 
we deal only wi^ those private rights which may possibly have been invaded in the 
pursuit of a policy aiming at the life and prosperity of the nation. 
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The French complained of our course during the war then progressing, while we 
complained of spoliation and maltreatment of our vessels at sea, losses by me embaigo 
at BoMeaux, nonpayment of drafts drawn by the colonial administration, seizures of 
cazgoes of vessels, nonperformance of contracts by ^vemment a^nts, condemnation 
of vessels and tfa^ir-caogoesin violation^of the treaties of 1778, and captures under the 
decree of 1793. (1 Foreign Relations, p» 748 et seq.) 

Pinckney was ordered out to replace Monroe under particular instructions to ''look 
into" the claims of our citizens (ibid., 742), but before he arrived the decree of October 
31, 1796, was made public, which prohioited the importation of manu&u^tured arti- 
cles, whetlier of English make or English commerce (6 Garden, 117), and Pinckney 
upon his arrival was not recognized or received, but ordered to leave France, as that 
Government would receive no minister from the United States ''until after a repara- 
tion of the grievances demanded of the American Government, and which the French 
Republic had a right to expect.*' (1 Foreign Relations, p. 746.) 

The strained refiitions between the two countries cannot be better illustrated than 
by an extract from the speech of the president of the directoiy made to Monroe in the 
presence of the diplomatic corps, when the latter on the 30th December, 1796, took his 
official leave. Upon that occasion the president said: 

"By presenting this day to the executive directory your letters of recall, you offer 
a very strange spectacle to Europe. France, rich in her freedom, surrounded by the 
train of her victories, and strong in the esteem of her allies, will not stoop to calculate 
the consequences of the condescension of the American Government to its ancient 
tyrants. The French Republic expects, however, that the successors of Columbus, 
Kaleigh, and Penn, always proud of their liberty, will never forget that they owe it to 
France. They will weigh in their wisdom the magnanimous friendship of the French 
people with the crafty caresses of perfidious men who meditate to bnng them aeain 
un<fer their former yoke. Assure the good people of America, Mr. Minister, that, like 
them, we adore liberty; that they will always possess our esteem, and find in the 
French people that republican generosity which knows how to grant peace as well as 
to cause its sovereignty to be respected." (1 Foreign Relations, 747.) 

This speech, as President Adams said, discloses sentiments — 

"More alarming than the refusal of a minister, because more dangerous to our inde- 
pendence and union, and at the same time studiously marked with indignities towards 
the Government of the United States. It evinces a disposition to separate the people 
of the United States from the Government. * * * Such attempts ought to be 
repelled with a decision which shall convince France and the world that we are not a 
degraded people, humiliated under a colonial spirit of fear and sense of inferiority, 
fitted to be the miserable instruments of foreign influence, and regardless of national 
honor, character, and interest.*' (Foreign Relations, p. *40.) 

The President added that, having no diplomatic representative in France, he had 
no means of obtaining official information, but believing that a decree had been passed 
contravening in part the commercial treaty of 1778, he laid a copy of that instrument 
before the Congress, stating that it was his "indispensable duty to recommend to [their] 
consideration effectual measures of defense.'* Congress were, however, peacefully 
inclined, although before adjourning they passed the law providing passports for 
American vessels. (1 Stat. L., 489.) 

PINCKNEY MISSION. 

I 

Soon after the adjournment (June 22) Pinckney, Marshall, and Gerry were com- 
missioned envoys to France for the puipose of endeavoring to renew relations with 
that country. 

Jefferson, then Vice-President, immediately wrote Gerry: 

"That peace is undoubtedly at present the first object of our nation. Interest and 
honor are also national considerations. But interest duly weighed is in favor of 
peace, even at the expense of spoliations, past and future, and honor can not now be 
an object. The insults and injuries committed on us by both the belligerent parties 
from the beginning of 1793 to this day, and still continuing, can not be wiped off by 
engaging in war with one of them. Our countrymen have divided themselves by 
such strong affections to the French and the English that nothing will secure us 
internally but a divorce from both nations." (Jefferson's Works, vol. 4, p. 187.) 

The tone and intent of the instructions to these envoys may be understood from one 
paragraph in Mr. Pickering's letter to them (Doc. 102, p. 464, July 15, 1797): 

"Finally, the great object of the Government being to do justice to France and her 
citizens, if in anything we have injured them; to obtain justice for the multiplied in- 
juries they have committed against us, and to preserve peace; your style ana manner 
of proceeding will be such as shall most directly tend to secure these objects." 
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The envoys had hardly reached Paris when another decree was aimed a^inst our 
suffering merchants, which prohibited every vessel that had entered an English port 
from bemg admitted into any jport of the French Republic » and handed over to con- 
demnation every vessel laden in whole or in part with merchandise coming out of 
England or her possessions. (Doc. 102, p. 483.) The American ministers protested, 
saying that the decree attacked the interests and indei)endence of neutral powers; 
that it took from them the profits of an honest and lawful industry, as well as the ines- 
timable privilege of conducting their own afEairs as their judgment might direct, and 
added that acauiescence in it would establish a precedent for national degradation 
which would authorize any measures power might be disposed to practice. (Doc. 102, 
p. 483 et seq.) 

France leaned to dictation, not negotiation. With Bonaparte successful in Italy 
and Talleyrand at the head of foreign affairs, she was in a far from conciliatory temper. 
The result was that without ever being received officially the envoys returned, not, 
however, before Talleyrand had, as a set-off to their demands, presented the counter 
claims oi France. (2 Foreign Relations, 190.) 

During this mission occurred the notorious X. Y. Z. episode, when demands were 
made upon the ministers by individuals, veiled in the aispatches under these mys- 
terious letters, for a laige sum of money as a douceur to the directory, and an additional 
and much larger amount as a loan to France. Talleyrand later, and over his own sig- 
nature, proposed a loan, omitting reference to the douceur, and in the same note com- 
plained of the Jay treaty as a principal grievance. The dispatches containing an 
account of the X. Y. Z. episode coming back from the United States in ^int, Gerry, 
the only envoy then remaining, left Paris on the 26th of July, 1798. (Treaties and 
Conventions, Bancroft Davis, pp. 997-8.) 

The return of the mission created an effect at home very inimical to France; the 
President said he would never send another minister without assurances that he would 
be received, respected, and honored as "the representative of a great, free, powerful, 
and independent nation " (2 Foreign Relations, p. 199); but before this (June 21, 1798) 
Congress nad passed the act "to more effectually protect the commerce and coasts of 
the United States" (May 28, 1798, 1 Stat. L., 561), the act suspending commercial 
relations with France (June 13, 1798), and various other Jaws of similar import, which 
will be considered hereafter in connection with another branch of the case. 

Washington was put in command of the army as Lieutenant-General and Com- 
mander-in-Chief, and in accepting said (Annals, 5 Cong., 622): 

"The conduct of the directory of France towards our country; their insidious hos- 
tility to its Government; their various practices to withdraw the affections of the 
people from it; the evident tendency of their acts and t^ose of their agents to coun- 
tenance and invigorate opposition; their disregard of solemn treaties and the law of 
nations; their war upon our defenseless commerce; their treatment of our ministers 
of peace; and their demands amounting to tribute, could not fail to excite in me cor- 
responding sentiments with those my countrymen have so generally expressed.'* 

ELLSWORTH l)(ISSION. 

This state of affairs could not long continue. Talleyrand, appreciating the dangers 
of the situation, soon opened indirect communication with the United States, and 
on the 28th September said that our plenipotentiary if sent would be "received with 
the respect due to the representative of a free, independent, and powerful nation." 
(Foreign Relations, 2, p. 242.) This was an exact compliance with the President's 
condition precedent, and thereupon Oliver Ellsworth, Chief Justice of the United 
States, William R. Davis, late governor of North Carolina (Patrick Henry declining 
to serve), and William Vans Murray, minister resident at The Hague, were commis- 
sioned envoys extraordinary and ministers plenipotentiary "to discuss and settle by 
a treaty all controversies between the United States and France." (2 Foreign Rela- 
tions, p. 243.) This mission, appointed in March, 1799, closed its labors by the treaty 
signed September 30, 1800. 

Arriving in France they found the Directory no longer in existence, but treated with 
Napoleon, then become First Consul. Ministers were appointed to meet them, and 
the 7th April, 1800, powers were exchanged and negotiations began. (Doc. 102, p. 
579.) 

The Americans were instructed to inform the French ministers at the opening that 
we expected, "as an indispensable condition of the treaty," a stipulation to make our 
citizens "full compensation for all losses and damage which thev shall have sustained 
by reason of irregular or ill^;al captures or condemnations of their vessels and other 
property, under color of autnority or commissions from the French Republic or its 
agents;" other points were urged upon them, but for the purpose of this case it is -nee-" 
essary only to note that they were to obtain a claims commission, to refuse recognition 



J 



FBENCH SPOIilATIOK CLAIMS — INSURANCE COMPANIES. 167 

• 

of the treaties of 1778, to refuse a guarantee, to refuse any aid or loan, and to make no 
engagement contrary to the Ja^ treaty. (2 Foreign Relations, p. 306.) 

The Secretary of State said m his instructions: 

'^Instead of relief, instead of justice, instead of indemnity for past wrongs, our very 
moderate demands have been immediately followed by new aggressions and more ex- 
tended depredations, while our ministers, seeking redress and reconciliation, have 
been refused a reception, treated with indignities, and finally driven from its terri- 
tories. This conduct * * * would well have justified an immediate declaration 
of war, but * * * the United States contented themselves with preparations for 
defense, and measures calculated to protect their commerce." 

At the close of his instruction the Secretary sets out certain points to be considered 
as ultimata, of which the following; onlv is now important: 

"1. That there be established a boara to determine the claims of our citizens, which 
France should bind herself to pay." 

VALIDriY OF CLAIMS AGAINST FRANCE. 

Having carried the history of the claims down to this point let us look back upon it 
and see what rights we had at that time as against France, laying aside for the moment 
certain defenses set up by the defendants, such as the existence of war, and the abro- 
gation of the old treaties. Apart from these points, which have been urged upon us 
w^h. great ability by the learned counsel for the Government, were the claims at the 
opening of the negotiations in 1800 valid international obligations a^inst France? 

That nation had seized upon the high seas neutral vessels laden with neutral cargo. 
In the case at bar, for example, the American schooner Sally^ owned by citizens of 
the United States, commanded by a citizen of the United States, duly registered under 
the laws of the United States, bound from Massachusetts to Spain, laaen with cargo 
belonging to American citizens, was seized upon the high seas, taken into a French 
port, condemned, and confiscated for the benefit of the privateer which seized her; 
and all this, not upon the ground that she had violated the law of nations, but because 
she had violated the French regulations '^concerning the navigation of neutrals." It 
seems hardly necessary to discuss the proposition that such a proceeding was unwar- 
ranted; the French themselves admitted it in their decrees and correspondence; the 
Russian Czar, in ordering his admiral to pursue a similar course, said it was not ' ' strictlv 
conformable to the natural laws of war. England paid for damages thus committea, 
as did Spain, which had countenanced the acts oi French consuls in condemning 
American vessels brought into Spanish ports. (Treaty of 1819.) 

Senator Livingston, in the Twenty-first Congress (first session), said in the report 
made by him: 

''The committee does not recollect that the justice of the claims has ever been denied. 
* * * To deny [it] would be assertion of a ridit on the part of France to indiscrim- 
inate plunder of neutral property. * * * But the justice of the claims was not 
denied, and the necessity of providing indemnity was expressly acknowledged." 

This is true as a matter of pure international law; how much more true is it in the 
face of a treaty which guaranteed the protection to our vessels (Article VI) of French 
ships of war; which made free ships free goods (Article XXIII; which prohibited 
opening hatches or disturbing packages when the vessel had a passport (Articles XII 
and XIII); which directed tne commanders of French shijjs to do no "injury or dam- 
age" to vessels of the United States (Article XV), and which contained other provi- 
sions insuring an exceptional amount of protection to our commerce and guardianship 
of our commercial rights? 

Mr. Jefferson thought this class of claims valid when he issued his circular of Auoiist, 
1793, assuring the mercantile community that due attention would be paid to these 
injuries and proper proceedings adopted for their relief. The President tnought them 
valid when fitter in the same year he wrote to Conpesss that due measures would be 
taken to "obtain redress of the past and more effective provisions against the future." 
Pickering thought them valid when he made their settlement an ultimatum, and the 
French Cjovernment thought them worthy of consideration when they proposed a 
commission to decide upon them coupled with the counter proposition that the United 
States indemnify American creditors then existing, or to be created through the agency 
of this commission, by way of a loan to France, raich that country was to be pledged 
to repay. (Doc. 102, p. 467.) 

STATE OF WAR. 

The defendants contend that the seizures were justified, as war existed between this 
country and France during the period in question; and, as we could have no claim 
against France for seizure of private property in time of war, the claimants could have 
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no resulting claim against their own Government; that is, Uie claims being invalid, 
could not form a subject of set-off as it is urged these c^ims did in the second article 
of the treaty of 1800. It therefore becomes of great importance to determine whether 
there wais a state of war between the two countries. 

It is urged that the political and judicial departments of each Government recognized 
the other as an enemy; that battles were fought and blood shed on the high seas; that 
property was captured by each from the other and condemned as prize; that diplomatic 
and consular intercourse was suspended, and that prisoners had been taken by each 
Government from the other and '^ held for exchange, punishment, or retaliation, accord- 
ing to the laws and usages of war.'' While these statements may be in substance 
admitted, and constitute very strong evidence of the existence of war, still they are not 
conclusive, and the facts, even if they existed to the extent claimed, may not be incon- 
sistent with a state of reprisals straming the relations of the States to their utmost 
tension, daily threatening hostilities of a more serious nature, but still short of that war 
which abrogates treaties, and after the conclusion of which the parties must, as between 
themselves, be^ international life anew. 

The French issued decree after decree against our peaceful commerce, but on the 
0X)und of military necessity incident to the war with Great Britain and her allies; 
mey refused to receive our minister, but in that refusal, insolent though it was, there 
is nothing to show that war was intended, and the mere refusal to receive a minister 
does not m itself constitute a ground for hostilities. 

The Attorney-General, Mr. Lee, in August, 1798, very strongly sustained the de- 
fendants' position, for he wrote the Secretary of State that there existed with France 
"not only an actual maritime war," but "a maritime war authorized by both nations;" 
that consequently France was an enemy, to aid and assist whom would be treason on 
the part of a citizen of the United States; but we cannot agree that this extreme posi- 
tion was authorized by the facts or the law. 

Congress enacted the various statutes hereinafter referred to in detail, and when 
one of them^ the act providing an additional armament, was passed in the House, 
Edward Livingston, wno opposed it, said: 

"Let no man flatter himself that the vote which has been given is not a declaration 
of war. Gentlemen know that this is the case." 

Those were times of great excitement; between danger of international contest and 
the heat of internal partisan conflict statesmen could not look at the situation with the 
calmness possessed by their successors, and those successors, with some exceptions, to 
be sure, regarded the relations between the countries as not amounting to war. 

The question has been carefully examined by authorized and competent officers of 
the political department of the Government, and we may turn to their statements as 
expository of the views of that branch upon the subject. 

In 1827 Senator Holmes reported that there had been "a partial war," but no "such 
actual open war as would absolve us from treaty stipulations. * * * It was never 
understood here that this was such a war as would annul a treaty . " (19 Cong . , 2d sess . , 
Senate Report, Feb. 8, 1827, p. 8.) 

Mr. Giles, reporting to the House of Representatives as early as 1802, called it a "par- 
tial state of hostility between the United States and France. 

Mr. Chambers reported to the Senate in 1828 that — 

"The relations which existed between the two nations in the interval between the 
passage of the several acts of Congress before referred to and the convention of 1800 
were very peculiar, but in the opinion of your committee cannot be considered as 
placing the two nations in the attitude of a war which would destroy the obligations 
of previously existing treaties." 

Mr. Livingston reported to the Senate in 1830 that — 

"This was not a case of war, and the stipulations which reconciled the two nations 
was not a treatv of peace; it was a convention for the putting an end to certain differ- 
ences. * * * Nowhere is the slightest expression on either side that a state of 
war existed, which would exonerate either party from the obligations of making 
those indemnities to the other. * * * The convention, which was the result of 
these negotiations, is not only in its form different from a treaty of peace, but it con- 
tains stipulations which would be disgraceful to our country on the supposition that 
it terminated a state of war. * * * Neither party considered then tney were in a 
state of war." (Rep. 4, 445.) 

Mr. Everett made a statement in the House of Representatives on the 21st February, 
1835, in which he said: 

"Theextreme violence of the measures of the French Government and the accumu- 
lated injuries heaped upon our citizens would have amply justified the Government 
of tiie United States in a recourse to war; but peaceful remedies and measures of de- 
fense were preferred; [and, after referring to tne acts of Congress, he adds:] These 
vigorous acts of defense and preparation, evincing that, if necessary, the United States 
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were detennined to proceed still further and go to war for the protection of their citi- 
zens, had the happy effect of precluding a resort to that extreme measure of redress." 

Finally Mr. Sumner considered the acts of Congress as ^'vigorous measures," putting 
the cotmtry *'in an attitude oi d^ense;" and that the '' painful condition of things, 
though naturally causing great anxiety, did not constitute war." (38 Cong., 1st sess., 
Rep. Com. No. 41, 1864 J 

The judiciary also had occasion to consider the situation, and the learned counsel 
ior defendants cites us to the opinion of Mr. Justice Moore delivered in the case of Bass 
against Tingy (4 Dallas, 37), wherein the tihcts were as follows: Tingy, commander of 
t£e public armed ship the Chngesj had libelled the American ship Mizay Bass, master, 
settmg forth that she had been taken on the high seas by a French privateer the Slst 
March, 1799, and retaken by him late in the following April, wherefore salvage was 
claimed and allowed below. Upon appeal the judgment was affirmed. Each of the 
four justices present delivered an opinion. 

Justice Moore, answering the contention that the word *' enemy" could not be applied 
to the French, says: 

'^How can the character of the parties engaged in hostility or war be otherwise de- 
scribed than by the denomination of enemies? It is for the honor and dignity of 
both nations, therefore, they should be called enemies; for it ia by that description 
alone that either could justify or excuse the scene of bloodshed, depredation, and 
confiscation which has imhappily occurred, and surely Congress could only employ 
the language of the act of June 13, 1798, towards a nation whom she considered as an 
enemy." 

Justice Washington considers the very point now in dispute, saying (p. 40): 

"The decision of the question must depend upon * * * whether at the time of 
passing the act of Congress of the 2d of March, 1799, there subsisted a state of war 
Detween two nations. It may, I believe, be safely laid down that every contention 
by force between two nations, in external matters, under the authoritv of their re- 
spective Governments, is not only war, but public war. If it be decreed in form it is 
called solemn and is of the perfect kind, because one whole nation is at war with an- 
other whole nation, and only the members of the nation declaring war are authorized 
to commit hostilities against the members of the other in every place and under every 
circumstance. In such a war all the members act under a general authority, and all 
the rights and consequeni^es of war attach to their condition. But hostihties may 
subsist between two nations more confined in its nature and extent, being limited as 
to places, persons, and thin^, and this is more properly termed imperfect war, be- 
cause not solemn, and because those who are authorized to commit hostilities act 
under special authority and can go no further than to the extent of their commission! 
Still, however, it is public war, because it is an external contention by force between 
some of the members of the two nations, authorized by the l^itimate powers. It is 
a war between the two nations, though all the members are not authorized to commit 
hostilities such as in a solemn war where the Government restrain the general power." 

Applying this rule he held that "an American and French armed vessel, combating 
on the high seas, were enemies," but added that France was not styled "an enemy" 
& the statutes, because "the degree of hostility meant to be carried on was sufficiently 
described without declaring war or declaring that we were at war. Such a declaration 
by Congress might have constituted a perfect state of war which was not intended by 
the Government . * ' 

Justice Chase, who had tried the case below, said: 

"It is a limited, partial war. Congress has not declared war in general terms, but 
Congress has authorized hostilities on the h^h seas by certain persons in certain 
cases. There is no authority given to commit hostilities on land, to capture unarmed 
French vessels, nor even to capture French armed vessels in a French port, and the 
authority is not given indiscriminately to every citizen of America against every 
citizen of France, but only to citizens appointed by commissions or exposed to imme- 
diate outrage and violence. ♦ * * if Congress had chosen to declare a general 
war, France would have been a general enemy; having chosen to wage a partial war, 
France was * * * only a partial enemy." 

Justice Patterson concurred, holding that the United States and France were "in a 
qualified state of hostility" — war "quoad hoc." As far as Congress tolerated and au- 
tnorized it, so far might we proceed m hostile operations, and the word "enemy" pro- 
ceeds the full length of this qualified war, and no further. 

The Supreme Court, therefore, held the state of affairs now under discussion to con- 
stitute partial warfare, limited by the acts of Congress. 

The instructions to Ellsworth, Davie, and Murray, dated October 22, 1799, did not 
recognize a state of war as existing, or as having existed, for they said the conduct of 
France would have justified an immediate declikration of war, but the United States, 
desirous of maintaining peace, contented themselves "with preparations for defense 
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and measuree calculated to defend their commerce.'' (Doc. 102» p. 561.) Yet all the 
measiuree relied upon as evidence of existing war had taken effect prior to the date of 
these instructions. So the ministers, in a communication to the French authorities, 
said, as to the acts of Oons^ress, ''which the hard alternative of abandoning their com- 
merce to ruin imposed," that "far from contemplating a co-operation with the enemies 
of the Republic [they] did not even authorize reprisals upon her merchantmen, but 
were restricted simply to the giving of safety to their own, till a moment should arrive 
when their sufferings could be heard and redressed.'' (Doc. 102, p. 583.) 

France did not consider that war existed, for her minister said that the suspensions 
of his functions was not to be r^jgarded as a rupture between the countries '^ut as a 
mark of just discontent" (15 November, 1796, 1 Forei^ Relations, 583), while J. 
Bonaparte and his colleagues termed it a ''transient misunderstanding" (Doc. 102, 
p. 590), a state of "misunderstanding" which had existed "through the acts of some 
agents rather than by the will of the respective governments," and which had not 
been a state of war, at least on Uie side of France (ibid., p. 616). 

The opinion of Congress at the time is best gleaned from the laws which it passed. 
The important statute in this connection is tlukt of May 28, 1798 (1 Stat. L., p. 561), 
entitled "An act more effectually to protect the commerce and coasts of the United 
States." Certainly there was nothing aggressive or warlike in this title. 

The act recites that, whereas French armed vessels have committed depredations 
on American commerce in violation of the law of nations and treaties between the 
United States and France, the President is authorized — ^not to declare war, but to 
direct naval cbmmanders to bring into our ports, to be proceeded against according to 
the law of nations, any such vessels "which shall have committed, or which shall be 
found hovering on the coasts of the United States for the purpose of committing 
depredations on the vessels belonging to the citizens thereof; and also to retake any 
ship or vessel of any citizen or citizens of the United States which may have been 
captured by any such armed vessel." 

This law contains no declaration or threat of war; it is distinctly an act to protect 
our coasts and commerce. It says that our vessels may arrest a vessel raiding or in- 
tending to raid upon that commerce, and that such vessel shall not be either held by 
executive authontv or confiscated, but turned over to the admiralty courts — ^recog- 
nized international tribunals — ^for trial, not according to municipal statutes, as was 
being done in France, but according to the law of nations. Such a statute hardly 
seems necessary, for if it extended at all the police powers of naval commanders upon 
the high seas it was in the very slightest d^ree, ana it is highly improbable that tnen 
or now, with or without specific statutory or other authority, an American naval 
commander would in fact allow a vessel rightfully flying the flag of the United States 
to be seized on the high seas or near our coasts by the cruiser of another government. 
But if the act did enlarge the power of such officers, and ^ve to them authority not 
theretofore possessed, it tied them down to specified action in regard to specified 
vessels. 

They might seize armed vessels only, and only those armed vessels which had 
already committed depredations, or those which were on our coast for the purpose of 
committing depredations, and they might retake an American vessel captured by 
such an armed vessel. This statute is a fair illustration of the class of laws enacted at 
this time; they directed suspension of commercial relations until the end of next 
session of Confess, not indefinitely (June 13, 1798, ibid., sec. 4, p. 566); they gave 
power to the rresident to apprehend the subjects of hostile nations whenever he 
should make "public proclamation" of war (July 6, 1798, ibid., p. 577), and no such 
' proclamation was made; they gave him authority to instruct our armed vessels to 
seize French "armed," not merchant, vessels (July 9, 1798, ibid., p. 578), togeliier 
with contingent authority to augment the army in case war should break out or in 
case of imminent danger of invasion (March 2, 1799, ibid., p. 725). Within a few 
months after this last act of Congress the Ellsworth mission was on its way to France 
to begin the negotiations which resulted in the treaty of 1800, and even the act abro- 
gating the treaties of 1778 does not speak of war as existing, but of "the system of 
predatory violence * * * hostile to the rights of a free and independent nation." 
(July 7, 1798, ibid., p. 578.) 

If war existed why authorize our armed vessels to seize French armed vessels? 
War itself gave that right, as well as the right to seize merchantmen, which the statutes 
did not permit. If war existed why empower the President to apprehend foreign 
enemies? War itself placed that duty upon him as a necessarj^ and inherent incident 
of military command . Why, if there was war, should a suspension of commercial inter- 
course be authorized, for what more complete suspension of that intercourse could 
there be than the very fact of war; and why, if war did exist, should the President, 
so late as March, 1799, be empowered to increase the army upon one of two conditions^ 
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viz, that war should break oat or invasion be imminent— that is, if war should break 
out in the future or invaeion become imminent in the future? 

Upon these acts of Congress alone it seems difficult to found a state of war up to 
Mardi, 1799, while in Febnuuy, 1800, we find a statute suspending enlistments, 
unless, durmg the recess of Congress, '^war should break out with Flrance/' This is 
proof positive that Congress did not then consider war as existing, and in fact Ells- 
wordi, Davie, and Murray were at the time hard at work in Paris. In May following 
the President was instructed to suspend action under the act providing for military 
oisanization, although the treaty was not concluded until the ioUowing September. 

This legislation shows that war was imminent; tihat protection of our commerce 
was ordered, but distinctly shows that, in the opinion of the legislature, war did not 
in fact exist. 

Wheaton draws a distinction between two classes of war, saying: 

''A perfect war is where one whole nation is at war with another nation, and all the 
members of both nations are authorized to commit hostilities against all the memb^ 
of the other, in every case, and under every circumstance permitted by the general 
laws of war. An imperfect war is limited as to places, persons, and things. [To which 
t^e editor adds:] Such were the limited hostilities authorized by the United States 
against France in 1798 (Lawrence's Wheaton, p. 518).'* 

There was no declaration of war; the tribunals of each country were open to the 
other — ^an impossibility were war in progress; diplomatic and commercial mtercouise 
were admittedly suspended; but durmg many years there was no intercourse between 
England and Mexico, which were not at war; there was retaliation and reprisal, but 
such retaliations and reprisals have often occurred between nations at peace; there 
was a near approach to war, but at no time was one of the nations turned into an 
enemy of the other in such manner that every citizen of the one became the enemy 
of every citizen of the other; finally, there was not that kind of war which abro^ted 
treaties and wiped out, at least temporarily, all pending rights and contracts, indi- 
vidual and national. 

In cases like this '^the judicial is bound to follow the action of the political depart- 
ment of the Government, and is concluded by it" (Phillips v. PhillipSy 92 U. S., 130); 
and we do not find an act of Congress or of the Executive between tne years 1793 and 
1801 which recognizes an existing state of solemn war, although we find statutory 
provisions authorizing a certain course "in the event of a declaration of war," or 
"whenever there shall be a declared war," or during the existing ** differences." 
One act provides for an increase of the army *4n case war shall break out," while 
another restrains this increase "unless war shall break out" (1 Stat. L., pp. 558, 577, 
725. 750; see also acts of February 10, 1800, and May 14, 1800\ 

We have already referred to the instructions of the Executive, which show that branch 
of the Government in thorough accord with the legislative on this subject, and the 
negotiations of our representatives hereinafter referred to were marked by the same 
views, while the traty itself — a treaty of amity and commerce of limited duration — 
is strong proof that what were called "differences" did not amount to war. We are, 
therefore, of opinion that no such war existed as operated to abrogate treaties, to sus- 
pend private rights, or to authorize indiscriminate seizures and condemnations; that, 
m short, there was no public general war, but limited war in its nature similar to a 
prolonged series of repnsals. 

NEGOTIATION OP THE TREATY OP 1800. 

The general effect and purpose of the treatj^ of 1800 can be clearly gleaned from the 
negotiations preceding its signature, which will next be considered. 

The treaties of 1778 provided that French men-of-war should protect our vessels and 
citizens (treaty of commerce, article 6); that our merchantmen having passports and 
certificates showing their cargoes not to be contraband should not have their hatches 
opened, their packages disturbed, or the "smallest parcels of goods" removed (articles 
12 and 13); that a French man-of-war meeting an American merchantman should 
remain out of cannon-shot, and send on board not more than three men, when, 
should the merchantman have a passport, he might proceed (article 27); freedom of 
trade was secured and contraband denned. 

Soon after the French Revolution the series of attacks upon our commerce be^an, at 
first veiled under the excuse of mistake, then of a necessary self-defense, coupled with 
promise of compensation, and finally open and undisguised. First it was said that 
the seizures were accidental, as the two English-speaking nations could not be dis- 
tinguished by the French sailors; soon after all neutral vessels laden with provisions 
and bound to an enemy's port were ordered seized as a war measure, but compensation 
was promised; and it was then that the President and Secretary of State, having 
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already usued the proclamatiQn of neutrality, which greatlv incensed France, volun- 
tarily promised protection and redress to citizens of the United States thus injured by 
our former ally. At this point, therefore, we have on both sides an admission of the 
validity of claims -arising from the spoliations — the President, in the proclamation and 
circular letter, the French, in their decrees, as well as in a letter to the Secretary of 
State (March 27, 1794), in which the f^nch minister wrote that ''If any of your 
merchants have suffered any injury by the conduct of our jprivateers * * * they 
may with confidence address tnemselves to the French Uovemment." (Doc. 102, 
p. 264.) Nearly four months later the French commissioner of foreign relations 
mformed our minister that there should not be a doubt of the disposition of the Conven- 
tion and Grovernment to '* make good the losses which circumstances inseparable from 
a great revolution may have cauMd some American navigators to experience. '' (July 
5, 1794; ibid., p. 77.) Then came Qenet's dismissal; Jay was sent to England, and 
Monroe, succeeding Morris, seemed to have progressed so successfully that Washington 
announced to Congress (February 20, 1795) ** that these claims are in. a train of being 
discussed with candor, and amicably adjusted.'' (Waiters American State Papers, 
vol. 8, p. 402.) 

The Jay treaty entirely changed the situation; France violently remonstrated, 
treated Mx)nroe with insult, refused to receive Pinckney, threw off tne last restraints 
upon its cruisers and privateers, and its colonial agents joined with so much vif or in 
the illegal attAck upon a peaceful neutral commerce, that ** American vessels no longer 
entered the French ports unless carried in by force. (Doc. 102, pp. 434, 435.) 

Just complaint was not, however, confined to one side, for we nad failed in per- 
formance of obligations imposed upon us by the treaties of 1778. We had imdertaken 
a guarantee of !^nch possessions in America and pledged ourselves that ^* in case of 
a rupture between France and England the reciprocal guarantee * * * shall have 
its mil force and effect the moment such war shall break out.'' (Art. 12, treaty of 
alliance.) This guarantee was to endure '^ forever." It was contended by us that 
the casus foederis could never occur except in a defensive war. As Secretary Pickering 
said: 

^'The nature of this obligation is understood to be that when a war really and truly 
defensive exists, the engaging nation is bound to furnish an effectual and adequate 
defense, in cooperation with the power attacked." (Doc. 102, p. 457, Pickering to 
Pinckney et al., July 15, 1797.) 

Whether the treaty so limitea the obligation^ or whether France in her struggle with 
the allied powers was waging a defensive war, is not now important. France certainly 
believed herself entitled to demand our aid, and understood the casus foederis to have 
occurred. 

At the opening of the war France possessed the fertile islands of St. Domingo, Mar- 
tinique, Guadeloupe, St. Lucia, St. Vincent, Tobago, Deseada, Marie-Gralante, St. 
Pierre, Miquelon, and Granada, with a colony on the mainland at Cayenne, and '' in 
little more than a month the French were entirely dispossessed of their West India pos- 
sessions, with hardly any loss to the victorious nation." (Alison's History, vol. 3, p. 
396.) 

The French colonists urged us to intervene, but the French Government thought 
it wiser for us not then to embark in the war, as it might diminish their supplies from 
America; they would, however, they said, leave us to act according to our wishes, 
looking to us meantime for financial aid. (1 Foreign Relations, p. 688.) This was not 
a renunciation of the guarantee, nor was it so regarded here. 

A study of the correspondence shows that these provisions of the two treaties, 
especially the guarantee, constantly hampered our ministers, and Jefferson said he 
had no doubt "we should interpose at the proper time" (Jefferson's Works, vol. 4, 
p. 102), while the French Government dwelt upon the ** inexecution of the treaties'* 
(1 Foreign Relations, p. 658), said "they had much cause of complaint against us" 
(ibid., p. 731), and finally refused to receive Pinckney "until after a reparation of 
^evances," while their minister here demanded "in the name of American honor , 
m the name of the faith of the treaties, the execution of that contract which assured to 
the United States their existence and which France regarded as the pledge of the most 
sacred union between two people the freest upon earth." (1 Foreign Affairs, pp. 579 
et seq.) 

The claims of France, national in their nature, were thus set up again against the 
claims of the United States^ individual in their inception, but made natiqnsu by their 
presentation through the diplomatic department of the Government. 

It is not for us to say whether the claims of France had any validity in international 
law, because for the purpose of this case it need only be observed that they were urged, 
in diplomacy with every apparent belief that the French position was tenable. 
Whetner valid or not, they were an efficient arm of defense against our contentions. 
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and were so used with ability, skill, and success. In fact, there is a recognition of 
apparent justness in these demands found in the instructions to the Pinckney mission, 
nmo were directed, while uigmg our claims, to propose a substitute for ^e mutual 
guarantee "or some modification of it,'' as '* instead of troops or ships of war'' "to 
stipulate for a moderate sum of money or quantity of provisions," '* to be delivered in 
any future defensive war" not exceeding $200,000 a year during any such war" (2 
Foreign Relations, p. 155), and Talleyrand, on the other side, told Mr. Geny (June 15) 
that Sie Republic desired to be restored to the rights which the treaties conferred 
upon it, and through these means to assure the rights of the United States. " You 
cudm indemnities," he said; "we equally demand them, and this dieposition being 
as sincere on the part of the United States as it is on its [the Republic] will speedily 
remove all the difficulties." (Doc. 102, p. 529.) 

Such was the situation when the Ellsworth mission arrived in France. 

The instructions to this legation directed them as an '* indispensable condition" 
to obtain full compensation for all losses and damages sustained by citizens of the 
United States from irregular or illegal captures or condemnations. 

The French representatives did not oispute the validity of the claims, but stood 
upon the treaties of 1778. To their opening propositions the American envo^ 
received a courteous response, which, however, put a new phase upon the negotia- 
tion, and placed them in a most embarrassing {Position. Bonaparte and his col- 
lei^ues said in substance (6 Ma^, 1800, Doc. 102, p. 590): The dischar&re of damages 
between the two. nations resulting from the '^transient misunderstanaing" can oe 
'* considered only as a consequence of the interpretation" given by mutual consent 
to the treaties. They agreed '^upon the expediency of compensation," and sug- 
gested that the discussion had become confined to two points, the principles which 
ought to govern the political and commercial relations of the two countries, and 
the most suitable form for liquidating and discharging the indemnities due. The 
examination of principles should come first in order, they said, for ^'indemnification 
can only result from an avowed violation of an acknowledged oblijgationj" and an 
'' agreement upon principles can alone assure peace and maintain friendship." The 
French mioisters tnen, alluding to the treaties, referred to the second article of the 
draft submitted by the Americans, which provided that the commission sufi^ested 
should decide claims '* conformably to justice and the law of nations, and in all cases 
of complaint prior to the 7th of July, 1798, they should pronoimce agreeably to the 
treaties and consular convention then existing between France and the United 
States." Now, this second article of the draft applied only to claims of citizens of 
each country, while July 7, 1798, was the date of the act of Congress annulling the 
treaties; but the French ministers, ignoring this, said that they saw no reasons for 
the distinction, as the treaties and convention are ''the only foundations of the 
negotiations;" that from them arose tiie misunderstandine, and upon them ''union 
and friendship should be established;" and they thus significantly concluded, "when 
the imdersigned hastened to acknowledge the principle of compensation, it was in 
order to give an imequivocal evidence of the fidelity of the French Government to 
its ancient engagements, every pecuniary stipulation appearing to it expedient as 
a consequence of ancient treaties, and not as the preliminary of a new one." So 
the French were planted squarely on the treaties which the Americans were for- 
bidden to consider as existing after July, 1798. Two days later our ministers ex- 
plained their position (ibid., 592), and nine days later wrote to the Secretary of State 
^ibid., 607) that their success was still doubuul, as the "French think it hard to 
mdemnify for violating enfingements unless they can thereby be restored to the 
benefits of them." Soon fouowed a conference between the plenipotentiaries, when 
the n^tiations were brought to a halt, as no further progress could be had until 
other '"powers" or "instructions," for the two words seem to have been used synony- 
mously, were received from the first consul. 

The French ministers had frequently mentioned the insupterable repugnance of 
their Government to surrender the claim to priority assured to it in the ''commercial 
treaty of 1778," urging: 

"The equivalent aUeged to be accorded by France for this stipulation, the meri- 
torious ground on which they generally represented the treaty stood ^ denying stren- 
uously the power of the American Government to annul the treaties by a simple 
legislative act; and always concluding that it was perfectly incompatible with the 
honor and dignity of France to assent to the extinction of a right in favor of an 
enemy, and as much so to s^pear to acquiesce in the establishment of that right 
in i&yoT of Great Britain. The priority with respect to the right of asylum for pri- 
vateers and prizes was the only point in the old treaty on whicn they lutd anxiously 
insisted, and which they agreed could not be as well provided for. by a new stipula^ 
tion." (Doc. 102, p. 608.) 
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The American envoyB (July 23, 1800), in answer to the French aiguments, reducing 
to writing the substance of two. conferences, said (Doc. 102, p. 612): 

''As to the proposition of placing France, with respect to an asylum for jnivateers 
aad prizes, upon the footing of equality with Great Britain, it was remarked that 
the right which had accrued to Great Britain in that respect was that of an asylum 
for her own privateers and prizes, to the exclusion of her enemies, wherefore it was 
^ysically impossible that her enemies should at the same time have a similar ri^t. 
With regard to the observation that by the terms of the British treaty the rights of 
France were reserved, and therefore &e rights of Great Britain existed with such 
limitation as would admit of both nations being placed on a footing which should 
be equal, it was observed by the envoys of the United States that the saving in the 
British treaty was only of the rights of France resulting from her then existing 
treaty, and that that treatv having ceased to exist the saving necessarily ceasea 
also, and the rights which before that event were only contingent immediately at- 
tached and became operative." 

Admission of the continuing force of the old treaties might involve admission of 
France's national claims, and in any event would put her ministers into a most advan- 
tageous position, giving them as consideration, to be surrendered at. her pleasure in 
the new negotiation, what would then be a vested, existing, and acknowledged right 
to the guarantee, the alliance, and the use of our ports. Placed in this pcNiition, 
France would be without incentive to action; she would start in the discussion of a 
new treaty with more surrendered to her at the outset than she had hoped to obtain 
at the conclusion, and all that she afterwards gave up would be by way of eenerous 
concession. Whatever the law, whether the treaties were or were not abrogated 
bjr the act of Congress or the acts of parties, the American envoys were not per- 
mitted to admit the French contention, but were in duty bound to aigue that the 
treaties were without continuing force. They followed this course, saying: 

''A treaty being a mutual compact, a palpable violation of it by one party did, 
by the law of nature and of nations, leave it optional with the other to renounce 
and declare the same to be no longer obligatory. * * * The remaining party 
must decide whether there had been such violation on the other part as to justify 
its renunciation. For a wrong decision it would doubtless be responsible to the 
injured party, and might give cause for war; but even in such case, its act of public 
renimciation, bein^ an act within its competency, would not be a void but a valid 
act, and other nations whose rights might thereby be beneficially affected would so 
regard it." (Doc. 102, p. 612.) 

After further argument they added that as it was the opinion of the French min- 
isters that '4t did not comport with the honor of France" to admit the American 
contentions, and at the same time be called upon for compensation, they offered 
*^as .their last effort" a proposition which suspended payment of compensation for 
spoliations ^' until France could be put into complete possession of the privileg^es 
sne contended for, and at the same time they offered to eive that security which 
a great pecuniary pledge would amount to for her having tne privilege as soon ad it 
could be given with good faith, which might perhaps be in a little more than two 
years; at any rate, within seven." (Ibid., p. 613.) 

The French answered (Doc. 102, p. 515) that they still found no reason to consider 
the treaties of 1778 as broken. . The act of 1798, being that of one party, could not 
destroy, they said, "otherwise than by war and victory," that which was the engage- 
ment of two. After some further ar^ment they wrote that they would not push 
further their observations, as — 

"Those which they have repeated suffice to establish the rip^hts of France, and to 
her the honor of a sacrifice which she would make in renouncing the exclusive right 
of entry into the ports of America for French privateers accompanied with their 
prizes." (Ibid., p. 615.) 

As to the proposal for a money indemnity for delay they said: 

"The proposition of the American ministers offers to the Republic at a distant 
time the hope of exclusive advantages, and for the present, and, perhaps, for seven 
years, an humiliating forfeiture of those rights, and a shameful inferiority ^ith reg[aa*d 
to a state [Great Britain] over which she had acquired these privileges by the.servicee 
she had rendered to America when it made war with ^uch state. When the .mini&tera 
of France can subscribe to a condition unworthy the French nation, the price which 
they would put upon their humiliation, would it not be the continuance of a subjec- 
tion, which they consider to be contrary to the interest of the United States. The 
dei>endence of her ally cannot be for her an indezimity for a national suffering. The 
French ministers believing it to be their duty to insist with their Government upon 
the immediate renunciation of a privilege well acquired, it would be contradictory 
that they should provide for its return at a distant time." (Ibid., pp. 615, 616.) 
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Some two weeks later the French again insisted that the treaties were not broken 
by the state of '^misunderstanding'' which had existed '' through the acts of some 
i^ents rather than by the will of the respective Governments " and which had not 
been a state of war, at least on the side of France. (Ibid., p. 616.) Yet, after this 
opening, the ministers use language in apparent antagonism with the positioii thud 
and before advanced that the treaties were still existent; their tone towards the United 
States is marked by extreme bitterness, but they finish by consenting to an abolition 
of the treaties and the conclusion of a new one. The alternative proposition is &us 
put: 

'' Either the ancient treaties, with the privileges resulting from priority and the stip- 
ulation of reciprocal indemnities, or a new treaty, assuring equality without indem- 
nity." (Ibid., p. 618.) 

To the first of these proposals our ministers were forbidden to assent, as it involved 
an admission of the continuing force of the treaties; to the second they could not assent, 
for their duty was first to obtain indemnity. The time had come when they must 
go beyond tneir instructions and assume personal responsibility. (Doc. 102, pp. 
619, 620.) 

In August, after some delay and apparent friction, the Americans, saying that '* while 
nothing would be more ^teful to America than to acquit herself of any just claims 
of France, nothinc; could be more vain than an attempt to discourse to net reasons 
for the rejection of her own," made the following propositions (ibid., pp. 623-^25): 

**{l) Let it be declared that the former treaties are renewed and connrmed and snail 
have the same effect as if no misunderstanding between the two powers had inter- 
vened, except so far as they are derc^ted from by the present treaty. 

**(2) It shall be optional with either party to pay to the other within seven years 
3,000,000 of francs in money or securities which may be issued for indemnities, and 
thereby to reduce the rights of the other as to privateers and prizes to those of the 
most favored nation. And during the said term allowed for option the right of bo^ 
parties shall be limited by the line of the most favored nation.^' 

The third proposition looked to such modification of the mutual guarantee that 
military stores should be furnished by the one party to the value of 1,000,000 francs 
to the other when attacked, but either might within the seven years pay the lump sum 
of 5,000,000 francs to be freed from the obligation. The fifth proposition provided 
indemnities for individuals and that ''public ships taken on either side [should] be 
restored or jjaid for," and the sixth that all property seized by either party and not 
yet "definitively condemned" should be restored on reasonable proof of it belon^ng 
to the other. So they finally agreed to recognize the existence of the treaties, the nght 
of France to the guarantee and exclusive port privileges, and proposed to pay a lump 
sum to be free of their obligation in the future, for me propositions on this subject, 
while on their face mutual, were in effect for the benefit of the United States alone, 
France much preferring to revert to the statu quo. 

Later during the negotiations an offer was made by us "to extinguish by an equiva- 
lent of 8,000,000 francs certain claims of France under the former treaties" (ibid., 
pp. 626 and 629); but even after all these concessions there was still no satisfactory 
promise of a result, although the existence of the treaties had in effect been recognized 
and "indemnity on either side in substance agreed to." The French now made a 
counter proposition continuing "the ancient treaties" "as if no misunderstandii^ 
had occurred," providing commissioners "to liquidate the respective losses," amend- 
ing the article as to the use of ports by privateers, Which was naturally a capital sub- 
ject of difference, and providing that if after seven years the seventeenth and twenty- 
second articles of the treaty of commerce were not reestablished no indemnities 
should be paid, and, further, that the guarantee be converted into a "grant of succor 
for two millions" redeemable by a capital sum of ten millions. (Ibid., pp. 627, 628.) 

The Americans made a counter proposal, renewing their offer of 8,000,000 francs to 
be paid within seven ^ears in consideration that the United States "be forever exon- 
erated of the obligatio|i, on their part, to furnish succors or aid under the mutual 
guarantee," and thalt the rights of the French Republic be forever limited to those 
of the most favored nation. (Ibid., p. 629.) To this the French tersely answered 
(ibid., p. 630): 

"We shall have the right to take out prizes into your ports; a commission shall regu- 
late the indemnities owed by either nation to the citizens of the other; the indem- 
nities whicl^ shall be due by Fnmce .to the citizens of the tJnited States shall be paid 
for by the United States, in return for which France yields the exclusive privileges 
resulting from the seventeenth and twenty-second articles of the treaty of commerce 
and *froim the rights of the guarantee of the eleventh article of the treaty of alliance.* " 

Matters now again reached a halting point; neither side would yield ; France acknowl- 
edged her real object to be to avoid payment of indemnity, while the United States, 
on ^e other hand, could not assent to her views as to the guarantee and use of ports. 
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In considerable heat the minietere parted. (Ibid., 632, 633.) The next day the 
Americans made another effort, because, as they wrote in their journal ^ibid., p. 
634), '^ being now convinced that the door was perfectly closed against all hope of 
obtaining indemnities with any modifications of the treaty, it only remained to be 
determined whether, under all circumstances, it would not be expedient to attempt 
a temporary arrangement which would extricate the United States from the war or 
that peculiar state of hostility in which they are at present involved, save the immense 
property of our citizens now pending before the council of prizes, and secure, as far 
as possible, our commerce against the abuses of capture during the present war;'' 
therefore they proposed (ibid., 635) that as to the treaties and indemnities the question 
should be left open; that intercourse should be free; then, with suggestions as to 
property captured and not definitively condemned, and property whicn might there- 
after be captured, they asked an early interview. 

The French still insisted that a stipulation of indemnities involved an admission of 
the force of the treaties (ibid., pp.635-637), and after argument proposed that the dis> 
cussion of the indemnities, together with the discussion of article 11 of the treaty of 
alliance and articles 17 and 22 of the treaty of commerce, be postponed, but with the 
admission that the two treaties are ' * acknowledged and confirmed * * ^ as well as 
the consular convention of 1788; " that national ships and privateers be treated as those 
of the most favored nation; that national ships be restored and paid for, and that the 
** property of individuals not yet tried shall be so according to the treaty of amity and 
commerce of 1778, in consequence of which a r6le d 'Equipage shall not be exacted, nor 
any other proof which this treaty could not exact." So, after months of negotiation, 
the French ministers come back flat-footed upon the treaties as still existing, something 
which our representatives were forbidden by their instructions to admit. Neverthe- 
less this proposal formed the text for discussion, and upon so slight a foundation was 
built the treaty of 1800. 

After prolonged negotiation, and after striking out the word '' provisional'' in the 
name or description of the new treaty, the American commissioners signed it, although 
with great reluctance, ''because they were profoundly convinced that, considering the 
relations of the two countries politically, the nature of our demands, the state of France, 
and the state of things in Europe, it was ftheir] duty, and for the honor and interest of 
the Government and people of the Unitea States, that [they] should agree to the treaty 
rather than make none." (Ibid., p. 640.) 

The vital effect of this negotiation as explanatory of the treaty of 1800, upon which 
the rights of these claimants are founded, explains the rehearsal of its details during 
which the so-called ultimatum of our Government was abandoned and the contention 
of the French Government as to the existence of the treaties was admitted. 

Starting under their instructions, events had forced the ministers to offer unlimited 
recognition of the treaties of 1778, coupled with a pecuniary ecjuivalent to extinguish 
in the future their most onerous provisions (ibid., 643); even this was not accepted, and 
the French, returning to their original ^ound, said that no indemnity could be granted 
tmless the treaties were recognized without qualification as to the future, and this, 
they said, with the avowed object of avoiding the payment of indemnity. (Ibid.) 
The American ministers had then but two courses open to them, either to quit France, 
leaving the United States involved in a dangerous contest, or to proi>ose a temporary 
arrangement, reserving for later adjustment points which could not then be satis^- 
torily settled. (Ibid., p. 644.) They elected the latter course, and the treaty signed 
at Paris the 30th day of September, in the year 1800, by Ellsworth, Davie, and Murray 
on the one hand, and J. Bonaparte, Fleurieu, and Roederer on the other, became part 
of the supreme law of the land, and was so proclaimed by the President upon the 2l8t 
day of December, 1801. 

|A8SUMPnON OF THE CLAIMS BY THE UNITED STATEa. 

But between its signature and proclamation a very important history intervened, 
one extremely interesting to the claimants at this bar, and which has been the cause 
of much argument and contention. 

The compromise by our ministers, to which they were forced by the position of the 
French Government, was contained in the second article, which read: 

"The ministers plenipotentiary of the two parties not being able to agree at present 
respecting the treaty oi alliance of 6th February, 1778, the treaty of amity and com- 
merce of the same date, and the convention of the 14th of November, 1788, nor upon 
the indemnities mutually due or claimed, the parties will negotiate further on these 
subjects at a convenient time, and until they may have agreed upon these points the 
said treaties and conventions shall have no operation, and the relations of the two 
pountries riiall be regulated as follows. " 
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It is apparent that this article makes the treaty temporary and provisional in its 
nature; it admits that the existence or non-existence of the treaties of 1778, with the 
liabilities thereby imposed, is open to discussion, and that the indemnities are not 
provided for; that is, tnat the very first of the so-called "ultimata" of Secretary Pick- 
ering was temporarily abandoned. The Senate advised and consented to the ratifica- 
tion of the treaty provided this article be expunged, and in its place the following 
article be inserted: 

"It is agreed that the present convention shall be in force for the term of eight years 
from the time of exchange of ratifications.*' 

Napoleon thereupon consented (July 31, 1801) ''to accept, ratify, and confirm" the 
convention, with an addition importing that it should be in force for the space of eight 
years, and with the retrenchment of the second article: 

^^ Provided, That by this retrenchment the two states renounce the respective pre- 
tensions which are the object of the said article." 

The ratifications were exchanged in Paris, July 31, 1801. The treaty, with its ad- 
denda, was again submitted to me Senate, and in that form received the approval of 
that body (December 19, 1801), when it declared that it considered the convention 
"fully ratified," and returned it to the President for promulgation. 

What the respective pretensions were which were the object of the second article 
does not admit of a shadow of doubt. On the one hand, the alleged continuing exist- 
ence of the treaties incidentally involving national claims for past acts on our part, and 
more particularly a right to future privileges; on the other hand, indemnity to our citi- 
zenp for spoliations. 

Our claims were good by the law of nations, and we had no need to turn back to the 
treaties for a foundation upon which to rest our arguments. Not so with France. Her 
national claims must necessarily rest on treaty provisions, and the future privileges 
she desired above all else could in no way be so easily or fully secured as by an ad- 
mission of the continuing force of those instruments. She therefore insisted that for 
indemnity we must give treaty recognition. This we absolutely refused to do, and 
upon this rock twice did the negotiations split, only to be renewed by the patience 
and patriotism of our ministers. After months of weary discussion the parties stood 
as to this point exactly where they started, and to save their young and struggling 
country from further contest the American ministers consented to the compromise. 
Then the Senate struck the compromise out, and France said in effect, "Yes, we agree^ 
if it is understood that we mutually renounce the pretensions which are the object of 
that article," to which the Senate and the President, by their official action, assented. 

So died the treaties of 1778, with all the obligations which they imposed, and with 
them passed from the field of international contention the claims of American citiziens 
for French spoliation. 

In this whole transaction the treaties were urged on the one side against indemnities 
on the other. Admission of the continuing force of the treaties was the great desire of 
France to which she subordinated all else, even her national claims; on the other hand^ 
the United States could by no possibility admit such a contention, for to do so would 
set them instantly at odds with their former enemy. Having given, in 1794, to Great 
Britain the exclusive port privileges secured to France in 1778, they could not in 180^ 
again reverse their policy, and, by returning these privileges to France, infringe their 
agreement with Great Britain. 

Yet this was the issue, an issue never retreated from by the French; as they put it^ 
"either the ancient treaties with indemnity [for spoliations] or a new treaty without 
indemnity." Article 2 of the treaty of 1800 still presents these counter propositions 
linked together, when it postpones the discussion of the treaties and at the same time 
postpones the discussion of the indemnities. 

When the United States struck out that second article and assented to Napoleon's 
proviso that by so doing both states renounced the pretensions which were its object 
(that is, the treaties and these claims), the contract was complete. That there was a 
"bargain," to use Madison's word, is apparent from the instrument and the negotia- 
tions which have been recited as preceding it. 

Four years later Mr. Madison, then Secretary of State, instructed Mr. Pinckney, 
minister in Spain, that "the claims from which France was released were admitted by 
France, and the release was for a valuable consideration in a correspondent release of 
the United States from certain claims on them. The claims we make on Spain were 
never admitted by France nor made on France by the United States. They made, 
therefore, no part of the bargain with her, and could not be included in the release."" 

The counsel for defendants contends that Mr. Madison referred in this letter to 
"national" claims on the part of the United States for national injury, in the destruc- 
tion of commerce, the increased cost of the Army and Navy, and the insult to the flag. 

36668—10 12 
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It should be noted, in answer to this position, that the claims against Spain, then under 
discussion, were exactly these claims now at bar, except that Spain was the party 
defendant instead of Fyance. As against France captures made by French privateers 
under French decrees were taken into French ports, and there condemned. As against 
Spain captures made by French privateers under French decrees were taken into 
Spanish ports and there condemned by French consuls under the authority and pro- 
tection 01 Spain. Spain plead that these claims were settled by the second article 
of the treaty of 1800, and it was in answer to this plea that Mr. Madison wrote his letter. 

The subject matter of the instruction to Pinckney was these claims and nothing else, 
for we were not urging ** national" claims on Spain, but the claims subsequentlv 
described in the Spanish treaty as those "on account of prizes made by French 
privateers and condemned by French consuls, within the territory and jurisdiction 
of Spain.** (Treaty of 1819, Article IX.^ These claims were finally recognized, and 
paid through the Florida purchase. (Ibid,, Art. XI; see, also, treaty of 1802.) 

But the negotiations of the Ellsworth mission are conclusive that the claims were not 
"national" in the sense of governmental as opposed to individual. It is unnecessary 
to repeat extracts from the correspondence already given, and we need only refer to 
the project submitted by our ministers the 18th of April, 1800, which describes the claims 
as those "of divers merchants and other citizens of the United States" (Doc. 102, 
pp. 585-589), thus following their instructions, which called them "claims of our citi- 
zens." (Ibid., p. 575.) 

Mr. Pickering, Secretary of State under the first two Presidents, and who, above all 
others, was familiar with the situation and with the rights of the parties, said that we 
bartered "the just claims of our merchants" to obtain a relinquishment of the French 
demand, and that — 

"It would seem that the merchants have an equitable claim for indemnity from the 
United States, * * * The relinquishment by our Government having been made 
in consideration that the French Government relinquished its demands for a renewal 
of the old treaties, then it seems clear that, as our Government applied the merchants' 
property to buy off those old treaties, the sums so applied should be reimbursed.'* 
(Mr. Clayton's speech, 1846.) 

Mr. Madison, as we^have seen, said to Spain that the claims were admitted by France, 
and were released "for a valuable consideration," and he termed the transaction a 
"bargain." 

Mr. Clay, in the Meade case, in which his opinion was given in 1821, five years prior 
to his report upon French spoliations, said that while a country might not be bound to 
go to war in support of the rights of its citizens, and while a treaty extinction of those 
rights is probably binding, it api)ears — 

"That the rule of equity furnished by our Constitution, and which provides that 
private property shall not be taken for public use without just compensation, applies 
and entitles the injured citizen to consider his own country a substitute for the foreign 
power." 

In this conclusion Chief Justice Marshall strongly concurred, saying to Mr. Preston 
that — 

"Having been connected with the events of the period and conversant with the cir- 
cumstances under which the claims arose, he was, from his own knowledge, satisfied 
that there was the strongest obligation on the Government to compensate the sufferers 
by the French spoliations." (Clayton's speech, 1846.) 

And he repeated to Mr. Leigh distinctly and positively "that the United States 
ought to make payment of these claims." 

This view of the distinguished jurist and diplomatist is sustained by forty-five reports 
favorable to these claims, made in the Congress, a^nst which stand but three adverse 
reports, all of which were made prior to the publication of the correspondence by Mr. 
Clay in 1826. Besides Marshall, Madison, Pickering, and Clay, the validity of the 
claims has been recognized by Clinton, Edward Livin^ton, Everett, Webster, Cushi- 
ing, Choate, Sumner, and many other of the most distinguished statesmen known to 
American history, and while opponents have not been wanting, among the most 
eminent of whom were Forsj^h, Calhoun, Polk, Pierce, Silas Wright, and Benton, 
Btill the vast weight of authority in the political division of the Government has been 
strenuous in favor of the contention made here by the claimants. 

The judiciary has seldom occasion to deal with the abstract right of the citizen 
against his Government; for in a case raising such a question the individual is without 
remedy other than that granted him by the legislature. The question of right, there- 
fore, is usually passed upon by the political branch of the Government, leaving to the 
courts the power only to construe tne amount and nature of the remedy given. Still 
judicial authority is not wanting in support of the position that by the agreement with. 
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France the United States became liable over to their individual citizens. Lord 
Truro laid down in the House of Lords as admitted law — 

** That if the subject of a countr^r is spoliated by a foreign Government he is entitled 
to redress through the means of his own Government. But if from weakness, timid- 
ity, or any other cause on the part of his own Government no redress is obtained from 
the foreign one, then he has a claim against his own country." (De Bode v. The 
Queen, 3 Clarke's House of Lords, p. 464.) 

The same position is sustained by that eminent writer upon the public law, Vattel, 
who held that while the sovereign may dispose of either the person or the property 
of a subject by treatv with a foreign power, still, ** as it is for the public advantage that 
he thus disposes of them, the state is bound to indemnify the citizens who are sufferers 
by the transaction." (Book 4, chap. 2.) 

Napoleon, from his retirement in St. Helena, testified that by the suppression of the 
second article of the treaty of 1800 the privileges which France had possessed by the 
treaty of 1778 were ended, and the "just claims which America might have made for 
injuries done in time of peace" were annulled, adding that this was exactly what he 
had proposed to himself m fixing these two points "as equi-ponderating each other." 
(Gourgaud, Memoirs, vol. 2, p. 129.) 

Finally, Senator Livingston, familiar with the whole subject as a contemporary, 
in his report upon it to the Senate, said: 

"The committee think it sufficiently shown that the claim for* indemnities was 
surrendered as an equivalent for the discharge of the United States from its heavy 
national obligations, and for the damages mat were due for their preceding non- 
performance of them. If so, can there be a doubt, independent of the constitutional 
provision, that the sufferers are entitled to indemnity? Under that provision, is not 
this right converted into one that we are under the most solemn obligations to satisfy? 
To lessen the public expenditure is a ^reat legislative duty; to lessen it at the expense 
of justice, public faith, and constitutional right would be a crime. Conceiving that 
all these require that relief should be granted to the petitioners, they beg leave to 
bring in a bill for that purpose." 

The word "national has been largely used in argument in allusion to the different 
kinds of claims at different periods brought into the discussion, and is a convenient 
word if clearly understood in the connection in which it is used. All claims are "na- 
tional" in the sense of the jus gentium, for no nation deals as to questions of tort with 
an alien individual; the rights of that individual are against his Government, and not 
until that Government has undertaken to urge his claim — not until that Government 
has approved it as at least prima facie valid — does it become a matter of international 
contention; then, by adoption^, it is the claim of the nation, and as such only is it 
regarded by the other country. The name of the individual claimant may be used as 
a convenient designation of the particular discussion, but as between the nations it is 
never his individual claim, but the claim of his Government founded upon injury to 
its citizen. Nations negotiate and settle with nations; individuals have relations 
only with their own Governments. Other claims, sometimes the subject of argument, 
rest upon injury to the state as a whole; of these an apt illustration is found in the so- 
called "indirect" claims against Great Britain, disposed of in the arbitration of 1872, 
and in the claims advanced by France for injury caused by non-compliance with the 
treaties of 1778. 

Thus, while all claims urged by one nation upon another are, technically speaking. 
* * national, " it is convenient to use colloq uially the words ' * national ' ' and ' ' individual 
as distinguishing claims founded upon injury to the whole people from those founded 
upon injury to particular citizens. Using the words in this sense, it appears that in 
the negotiations prior to the treaty of 1800, and in effect in the instrument itself, 
national claims were advanced by France against individual claims advanced by the 
United States. France urged that she had been wronged as a nation; we urged that 
our citizens' rights had been invaded. If "national" claims had been used against 
"national" claims, and the one class had been set off against the other in the compro- 
mise, of course the agreement would have been final in every way, as the surrender 
and the consideration therefor would have been national, and no rights between the 
individual and his own Government could have complicated the situation. But 
in the negotiation of 1800 we used "individual " claims against "national" claims, and 
the set-off was of French national claims against American individual claims. That 
any Government has the right to do this, as it has the right to refuse war in protection 
of a wronged citizen, or to tak^ other action, which, at the expense of the individual, 
is most beneficial to the whole people, is too clear for discussion. Nevertheless, the 
citizen whose property is thus sacrificed for the safety and welfare of his country has 
his claim against that country; he has a right to compensation, which exists even if 
no remedy in the courts or elsewhere is given him. A right often exists where there is 
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no remedy, and a most frec[uent illustration of this is found in the relation of the sub- 
ject to his sovereign, the citizen to his Government. 

It seems to us that this *' bargain" (again using Madison's word), by which the 
present peace and quiet of the United States, as well as their future prosperity and 
^eatness, were larcely secured, and which was brought about by the sacrifice of the 
interests of individual citizens, falls within the intent and meaning of the Constitu- 
tion, which prohibits the taking of private property for public use without just com- 
pensation. We do not say that for all purposes these claims were "property" in the 
ordinarily accepted and in the legal sense of the word; but they were rights which had 
value, a value inchoate, to be sure, and entirely dependent upon adoption and en- 
forcement by the Government; but an actual money value capable of ascertainment 
the moment the Government had adopted them and promised to enforce them, as it 
did in August, 1793, and constantly thereafter. That tne use to which the claims were 
put was a public use cannot admit of a doubt, for it solved the problem of strained 
relations with France and forever put out of existence the treaties of 1778, which 
formed an insuperable obstacle to our advance in paths of peace to the achievement of 
commercial greatness. 

TREATY OP 1803. 

The defendants urge further that the treaty of 1803 finally disposed of all pretensions 
of citizens of the tJnited States in regard to these spoliations. 

One of the principal objects of this treaty is found in the instructions to Mr. Living- 
ston, our minister, wherein the Secretary of State directed his particular attention to 
claims embraced in the fourth article of the treaty of 1800, describing them as arising 
from: "(1) Cases of capture wherein no judicial proceedings have been had; (2) cases 
carried before French tribunals, and not definitely decided on the 30th September, 
1800; (3) captures made subsequent to that date." (Madison to Livingston, Septem- 
ber 28, 1801, Doc. 102, p. 701.) 

Accordingly Mr. Livingston, in January following, complained to the French Gov- 
ernment of infractions of the existing treaty (of 1800) in relation to ''vessels taken after 
its signature," "vessels previously taken where no judicial proceedings had been 
had, "vessels on which no definitive sentence had been given before that day," 
or which were removable to the council of prizes; these are fourth-article claims em- 
braced in the modus vivendi therein provided. Claims for vessels which were to 
have been restored are clearly not claims which had matured prior to September 30, 
1800, when the treaty was signed. (Ibid, p. 704.) 

In the next month (t'ebruary 24, 1802) Mr. Livingston speaks of the differences as 
"debts," about which he must transmit to his Government a statement of the measures 
about to be adopted by France, "with a view either to afford it the satisfaction that it 
will always feel in contributing to the interest of France * * * or of putting a 
stop to credits that must be ruinous to its citizens already suffering under heavy losses 
sustained by the detention of a considerable capital in the hands of the French Govem- 
ment." (Ibid.. 708.) It is thus apparent that these claims, in the view ofthe nego- 
tiator, rested suostantially on contract, and it is further apparent, from the text of the 
note, that these contracts were for supplies to the French fleets and armies. 

This is the first subject of negotiation; the second is as to the council of prizes, about 
which there were "daily complaints of their entire disregard of the treaty , so much so 
that when a vessel was ordered restored it was sent back in a damaged state and charged 
with cost of * ' detention, storage, &c . " Fourth-article claims these, as we have already- 
seen. 

Livingston later (April 17, 1802), in discussing the fifth and second articles of the 
treaty oi 1800, says: 

"The fifth article expressly stipulates that all debts due by either Government to the 
individuals of the other shall be paid, but as this would also have included the in- 
demnities for captures and condemnations previously made, and it was the intention 
of the contracting parties, by the second article, to preclude this payment as depend- 
ing on a future negotiation, it was necessary to accept from this promise of payment 
all that made the subject of the second article. * * * On its [the secona article] 
being erased, the fifth article stands alone as a promise to pay, with the single excep- 
tion of indemnities for captures and condemnations." (Ibid,, 717.) 

And he adds that so far as relates to indemnities for captures and condemnations 
which had been made previous to the signature of t^e treaty his demand could not 
be supported. 

It seems hardly necessary to quote further from the correspondence, which shows 
that Mr. Livingston not only never had in mind, but expressly excluded, second- 
article claims, directing his attention first to debts, "confirmed by treaty,"' as he says 
(ibid., 729), and second, to vessels seized during or after the negotiation of the treaty 
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of 1800; that is, claims "confirmed," to use this word, by that treaty's fourth and fifth 
articles. 

The distinction between different classes of claims then existing between the United 
States and France must be clearly marked out before the treaty of 1803 can be properly 
understood . The second article of the treaty of 1800 covered claims for illegal seizures 
and condemnations which were tied to the treaties of 1778. But all the illegal captures 
were not covered by that second article, for the fourth article treated of others, that is 
of "property captured and not yet definitely condemned, or which may be captured 
before the exchange of ratifications;" and this property, it was agreed, should be 
restored. That is, while the negotiations of the Ellsworth mission were proceeding 
the French decrees remained in force and spoliations had not stopped; the cases oi 
some seized American vessels were then pending before the French tribunals, and these 
were the ones to be restored if not "definitely condemned" by the time the treaty 
became a law ; others might be seized pending the discussion and before exchange of 
ratification; in fact such seizures were made, and these also were to be restored. 

Additional proof that this fourth article was in effect a mere modus vivendi is found 
in its concluding paragraph, which provides that it shall take effect from the date of 
signature, not from the exchange of ratifications, and that if any property should be 
condemned, that is, condemned in the future, before knowledge of the stipulation 
"shall be obtained, the property shall without delay be restored or paid for.*^ 

Now, the property covered by this article, to wit, that then before the tribunals or 
which might thereafter come before the tribunals before the new treaty took effect, 
never was restored or paid for, although spoliations continued for some time. It is 
important here to note the distinction between the position as against the French Gov- 
ernment, of cases pending during the negotiation or which might thereafter arise, and 
that now before this court wherein the condenmation had occurred before. This case 
and those like it were "claims to indemnity" merely; the property had disappeared 
and could not be restored; the French tribunals had definitively acted, and payment 
for it would be made only upon admission by the United States of the continmng force 
of the ancient treaties; while, as to then pending cases the property could be restored, 
or in case of mistaken sale its value could be easily and immediately ascertained, and 
the fourth article absolutely promised restoration or payment. 

The agreement of 1803 is contained in three instruments forming the contract by 
which we acquired Louisiana; they give no rights to these claimants, as is popularly 
supposed; on the contrary, it is contended by the Government that any rights which 
ever existed were destroyed by them. The third treaty providing for the payment of 
"sums due by France to the citizens of the United States " is the only one bearing upon 
these cases. 

Article I provides that these "sums" called "debts" contracted before September 
30, 1800 (the date of the prior treaty), shall be paid, with interest. 

Article II describes the debts as those set forth in an annexed conjectural note, 
which is a list of claims allowed by the French accounting oflScers for such articles as 
rice, flour, salt beef, cloth, leather, cotton, and indigo, wines and spirits; while 
Article IV limits the preceding articles to debts still due American citizens yet creditors 
of France "for supplies, for embargoes, and prizes made at sea in which the appeal has 
been properly loaged within the time mentioned in the convention" of 180iO. But 
there is no such time mentioned in that convention, nor is there a word in it looking to 
any appeal whatever from decisions of inferior tribunals; the only provision about 
prizes in that treaty is that contained in its fourth article, directing that in the future 
they be restored. 

Proceeding now to Article V of this somewhat mysterious instrument of 1803, we 
find another limitation upon the preceding articles, to wit, that they shall cover only 
captures wherein the council of prizes has ordered restitution if the claim was valid 
against France, and then only in case of "insufficiency of the captors," i. e., that the 
privateer's bond was not good. Further, it shall apply to debts mentioned in the fifth 
article of the treaty of 1800, that is, " debts" (not claims for damage by tort) due by 
one nation to citizens of the other; and this fifth article of 1800 expressly bars claims 
for captures or confiscations, while the fifth article of 1803 expressly does not com- 

Erehend "prizes whose condemnation has been or shall be confirmed." Therefore, 
y this series of limitations, the scope of the treaty of 1803 is confined on its face, and 
so far as the cases at bar are interested in it, "to captures, of which the council of prizes 
shall have ordered restitution," provided the claim was a valid one and the captor 
insuflicient. Really, there does not seem very much left of it, so far as " embargoes and 
prizes made at sea" (Article IV) are concerned. 

The significant fact is stated to us by counsel in this connection that there were 
presented to the commission formed under the treaty of 1831, which we shall soon have 
occasion to examine, claims for four vessels, the Dominich Terry, the Nancy, the 
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Nathanial^ and the Traveller^ taken between September 30, 1800, and July 31, 1801, 
and not paid for. These claims were rejected because the vessels were captured before 
July 31, 1801, the date when ratifications of the treaty of 1800 were exchanged . Further 
the report of the board under the treaty of 1803 shows that only eight captures at sea 
were allowed, a ridiculously small numoer if the class of claims now at bar were within 
the jurisdiction of that tribunal. 

That the settlement and payment of "debts," not of claims for tort, was the primary 
object of the treaty of 1803 is explained in its preamble and is apparent from its text, 
while the treaty of 1800 dealt with torts and indemnities for wrongs committed upon 
our commerce. The claim for debts was not sacrificed by the treaty of 1800, but kept 
alive by the fifth article, which, in further proof of the abandonment of claims for tort, 
explicitly excepted from the benefits of its provisions all ** indemnities claimed on 
account of captures and confiscations." But these ** debts contracted by one of the 
two nations with individuals of the other " were not paid as the treaty of 1800 promised, 
nor, as Mr. Livingston said to the French Government in 1802, was there the most 
"distant hope of their payment." (Doc. 102, p. 714.) 

The association of the second and fifth articles of the treaty of 1800 in the preamble 
of the treaty of 1803 has been deemed significant as showing an intention to revive and 
settle the second -article claims, now commonly known as "spoliation" claims, whereas 
the allusion was intended to reafl&rm the exclusion of these claims already made by the 
second article; for the fifth article (1800) includes "debts " which are to be settlea and 
expressly excludes "indemnities; " that is, excludes the subject-matter of the second 
article, which was not to be settled; so that France, being jiesirous in 1803, as the 
preamble says, "in compliance with the second and fifth articles of the convention 
of 1800 to secure the payment of the sums due by France to the citizens of the United 
States," covenanted to pay "debts, " not indemnity for torts other than those specified, 
and which had been turned into debts by the fourth article of the treaty of 1800. To 
put it in another form: As the original second article had ceased to exist, and was re- 
placed by a provision that the treaty should last eight years, of course a reference to 
this new second article in the treaty of 1803 would have been absurd; so we must 
conclude that the negotiators referred to the original second article, the article which 
had been expunged by agreement. That article, so far as claims of citizens were con- 
cerned, referred to torts and nothing else; the fifth article referred to "debts," and 
provided that payment should be made therefor; and then went on to jyi&ke an express 
exclusion from its benefits of claims for captures and confiscations; that is, claims 
arising from torts which were covered by the second article as it then stood. What 
more natural then that, in rehearsing the objects of the treaty of 1803, the two articles 
should be brought together in the preamble, the fifth article as embracing the debts 
due and the second article as covering the express exception made in the nfth article, 
which "includes debts contracted," and excludes "indemnities claimed on account 
of captures and confiscations?" The language of the preamble is, therefore, incom- 
pliance with the second as well as with the fifth articles of the treaty of 1800. 

We are of opinion that the treaty of 1803 had no reference to the claims embraced in 
the second article of the treaty of 1800. 

CREW LIST. 

Turning to the particular case now on trial, we consider it with the principle admit- 
ted that the claims popularly known as "French spoliation claims" were, as a class, 
and if embraced in the description of the second article of the treaty of 1800, valid 
claims against France, which were surrendered by our Government for the valuable 
consideration found in a release from the obligations of the treaties of 1778, and that, by 
this action, the Government of the United States assumed the liabilities of France in 
regard to them, and is in duty bound to recompense the individuals who suffered loss 
by the illegal captures and condemnations. 

The findings snow that the schooner Sally, owned by Americans, commanded by an 
American, and laden with an American cargo, while on a commercial voyage from 
Massachusetts to Spain, was on the 5th day of June, 1797, seized by the Frencn priva- 
teer Intrepide, taken to the port of Nantes, there condemned by a French tribunal, and 
* * confiscated " for the benefit of the privateer. It was not alleged that she had violated 
the law of nations, either by attempting a blockade or by carrying contraband, or in 
any other manner, but that she had violated a local French municipal regulation 
"concerning the navigation of neutrals." It appears upon the fe.ce of the decree 
that the Government of France, through laws passed by its own legislp.ture, valid 
within its territorial jurisdiction and upon its own ships, but not elsewhere, attempted 
to regulate the conduct of neutral merchantmen upon the high seas, where they were 
Bubject only to the laws of their own country and that law of abstract right and justice 
which by mutual conge^it has become crystallized into the law of nations. 
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To learn wherein the schooner violated the French decree we must turn to the find- 
ings, which rehearse the judgment of the tribunal, as follows: 

That while the master may be correct in the sum total of his clearance papers he ia 
flagrantly at fault as to his crew-list" and ^'considering that the obligation common to 
the French nation and to the United States, and which constitutes the safety of their 
respective navigation, is defined by the treaty of February 6, 1778, which decides, 
articles 25 and 27, that every captain who receives a passport must be provided with a 
list, signed and attested by witnesses, containing the names and surnames and place of 
birth and residence of the persons composing me crew of his ship and of all persons 
embarking upon her, which he will not receive without the knowledge and permission 
of the naval oflficers. Considering that the memorandum or crew-list fulfills none of 
these formalities, inasmuch as it is unsigned, that the places of birth and residence of 
the men composing the crew are not declared, and the permission of the naval officer 
ia not given; considering that article 6 of section 7 of tne marine regulations of 1781 
declares to be lawful prize the cargoes of confiscated ships," and ** considering finally 
that article 4 of the decree of the executive directory of the 12th Ventose, year five, is 
clear and precise, and that it declares to be a good and lawful prize every American 
ship which shall not have a crew -list in due form such as is described by the model 
annexed to the treaty of February 6, 1778," therefore, the court, in conformity with 
these laws, and especially with article 4 of the said decree, declared valid the capture 
of the Sally and her cargo, and declared the captain to belong to the ** enemies of the 
Republic " because he did not have a crew-list m conformity with the French decree. 

The vessel and cargo were confiscated because the crew list, the *'r61e d'^quipage," 
was not in form, although there is not a word or sentence, as the French afterwards 
admitted (Doc. 102, p. 637), in the treaties of 1778 requiring any such document. 
The French decree rec[uired it, but we cannot admit that the Government of a foreign 
country may stretch its arm over the ocean, and, seizing an American vessel, direct 
it as to the papers it shall carry, under penalty of confiscation. There is no allega- 
tion in the proceeding that the Sally did not have all the papers, other than this crew 
list, required by the treaty of 1778 and the laws of the United States. In fact, the 
court itself admits this in saying that the captain is correct ''in the sum total of his 
clearance papers, * * * but flagnintly in fault as to his crew list." How fla- 
grantly at fault? He had complied with the laws of his country, he had not violated 
a provision of the treaties of 1778, and it is not hinted that he infringed the law of 
nations or intended to do so. 

The confiscation rests upon the decree of March 2, 1797, authorizing the seizure and 
condemnation of every American vessel not having on board "a r61e d* Equipage, in 
proper form, such as is prescribed by the model annexed to the treaty of the 6th of 
February,- 1778." A "rdle d 'Equipage" is for all practical purposes a "crew list," 
although technically, under French regulations, it contains the names of all on board, 
including the passengers. Still "crew list " is a sufficient translation for the purposes 
of this case. 

The treaty of 1778 required vessels of each party to be furnished with a passport 
and a certificate as to her cargo and destination, but no mention whatever is made of 
a crew list. Seizures on account of the lack of this instrument were, however, made 
even before the decree of March, 1797, and our consul-general, in calling attention to 
this fact, said to the minister of foreign affairs (February 23, 1797, ibid., p. 155): 

"By no regulations of the United States are our ships subjected to this formality; 
and not one of our vessels has (r61e d' Equipage) a crew list thus countersigned. More- 
over, in the different treaties and conventions that connect France with America 
there is not found a single article sufficient to justify the doctrine set forth by the pri- 
vateer. * * * I consider it unnecessary for me to communic&te on this subject the 
right and supreme law of nations, being persuaded that you will think with me that 
every free and independent nation should possess the exclusive right to establish reg- 
ulations for the management of their own navigation; and that no nation possesses 
the right to subject the citizens of another power to formalities to be observed in a 
foreign country not exacted by the laws of said country or by those to which said 
citizens belong. * * * The principle which the captain [of the privateer] desires 
to see established would lead to the condemnation of all the ships oelongin^ to my 
nation actually found in the different ports of France, under the faith of treaties, ana 
to authorize the cruisers of the Republic to capture all our merchantmen. " 

Mr. Pinckney afterwards (May 15, 1797, ibid., p. 171) writes: 

' * Our papers are, as they ought to be, according to the maritime laws of our country. ' ' 

And again (June 28, 1797, ibid., p. 176): 

"Mr. Adet [the French minister] arrived at Havre in an American ship without a 
rdle d' Equipage. The Courrier Maritime du Havre * * * infers that Mr. Adet 
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must have been convinced, with all other publicists, that a idle d'6quipage was not 
necessary, and that all that was requisite was a passport conformable to the model 
annexed to the treaty of 1778." 

Mr. Pickering, then Secretary of State, wrote the next year (December 13, 1798, 
ibid., p. 429): 

"There is no shadow of foimdation for the claims set up by the French Government 
of the necessity of our vessels being provided with a rdle d*^quipage." 

In default of express treaty provision no Government can prescribe to our mer- 
chantmen navigating the high seas, the detailed form and number of the papers they 
are to carry, nor seize or confiscate those merchantmen for non-compliance with that 
nation's municipal statutes. The seizure of this vessel, and of others under like con- 
ditions, was clearly illegal and unjustifiable. 

PRIZE COURTS. 

The defendants say, further, the condemnation cannot be illegal because made by 
a prize court having jurisdiction, and the decisions of such courts are final and binding. 
This proposition is of course admitted so far as the res is concerned; the decision of the 
court, as to that, is undoubtedly final, and vests ^ood title in the purchaser at the 
sale; not so as to the diplomatic claim, for that claim has its very foundation in the 
judicial decision, and its validity depends upon the justice of the court's proceedings 
and conclusion. It is an elementary doctrine of diplomacy that the citizen must 
exhaust his remedy in the local courts before he can fall back upon his Government 
for diplomatic redress; he must then present such a case as will authorize that Govern- 
ment to urge that there has been a lailure oif justice. The diplomatic claim, there- 
fore, is based not so much upon the original wrone upon which the court decided 
as upon the action and conclusion of the court itself, and, diplomatically speaking, 
there is no claim until the courts have decided. That decision, then, is not only not 
final, but, on the contrary, is the beginning, the very cornerstone, of the international 
controversy. This leads us naturally to another point made by the defense, in that the 
claimant did not "exhaust his remedy" because he did not prosecute an appeal. 
We of course admit that usually there is no foundation for diplomatic action until a 
case cognizable by the local courts is prosecuted to that of last resort; but this doctrine 
involves the admission that there are courts freely open to the claimant, and that he 
is unhampered in the protection of his rights therein, including his right of appeal. 
It is within the knowledge of every casual reader of the history of the time that no 
such condition of affairs in fact then existed. 

The very valuable report of Mr. Broadhead shows that prior to March 27, 1800, there 
was no appeal except to the department of the Loire-Inferieure, and in the then ex- 
isting state of bad feeing and modified hostilities, and under the surrounding cir- 
cumstances, this was to the captains of the seized vessels, in most if not in all cases, a 
physical impossibility. Nor prior to the agreement of 1800 was there any practical 
reason for appealing to a court when the result, as our seamen believed, whether 
rightly or not, but still honestly, was a foregone conclusion, and while negotiations were 
progressing for a settlement; nor is there anything in these negotiations showing that 
a technical exhaustion of legal remedy would be req^uired. We are of opinion that the 
claimant was not, under these purely exceptional circumstances, obliged to prosecute 
his case through the highest court, even if ne could have done so, which we doubt. 

TREATIES OF 1819 AND 1831. 

This court is forbidden by the act conferring jurisdiction not only to examine 
claims embraced in the treaty of 1803, which we have considered, but also those allowed 
and paid in whole or in part under the treaty of 1819 with Spain and those allowed in 
whole or in part under tne treaty of 1831 with France. 

The reference heretofore made in this opinion to the Spanish treaty is sufficient to 
show its inapplicability to vessels seized on the high seas by a French privateer, taken 
to a French port, and there ille^Uy condemned and confiscated; so that treaty may 
be thrown out of the consideration of this case. 

The treaty of 1831 is a claims treaty, by which the French Government, *'in order 
to liberate itself completely from all the reclamations preferred against it by citizens 
of the United States for unlawful seizures, captures, sequestrations, confiscations, or 
destructions of their vessels, cargoes, or other property," agreed to pay 25,000,000 francs 
to the United States for distribution (Article I), while the United States on their part 
agreed to pay to France for claims, described m language somewhat similar, the sum 
of 1,500,000 francs (Article III). As to other claims each country opened its courts 
to the citizens of the other, and finally France abandoned its demands under the 
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eighth article of tlie Louisiana treaty in return for a reduction of duties upon French 
wines. 

The wording of this treaty is broad enough at first glance to sustain the defendants' 
contention that these claims are included in it; but treaties and statutes, like every 
other document, must be read in the light of the facts as they existed at the time. A 
treaty now made with Great Britain providing a settlement of "all claims" could not 
be held to reopen the proceedings of the Geneva arbitration and to authorize payment 
of claims there dismissed, for the award was final, both as to what was allowed and as 
to what was refused. Nor could a similar general convention with France permit an 
opening of the proceedings of the Franco- American Commission with possible paymeiit 
01 claims there refused and declared forever barred. 

Such treaties look not to dead issues, but to living pending claims forming at the time 
a subject of contention between the Governments, and not to those universtdly regarded 
as finally settled. Claims of the class of the one at bar had been disposed of in 1801, 
when the President and Senate concurred in Napoleon's stipulation as to the second 
article, and since that time, although they had been constantly pressed upon the 
United States as an obligation of that Government to its citizens, ttey nowhere appear 
as a subject of discussion between the nations. France, by the treaty of 1831, desired 
to liberate itself from claims "preferred against it" by citizens of the United States, 
but these spoliation claims were not then being preferred against it; on the contrary, 
since 1801 the claimants had turned their attention exclusively to the United States, 
recognizing the force and effect of what was called the "retrenchment of the second 
article." The French Government clearly understood this treaty of 1831 as excluding 
all American claims of every description originating prior to the treaties of 1803. (Ex. 
Doc., 22d Cong., 2d sess.. No. 147, p. 165.) 

Our commissioners who distributed the fund also so understood it and required every 
claimant to show that his * * claim remained imimpaired and in full force against France 
in 1831. (Ex. Doc. H. R., 24th Cong., Ist sess.. No. 117, p. 4.) But these spoliation 
claims had not only been impaired but destroyed as a French obligation by the treaty 
of 1800. One hundred and five cases of captures made prior to September 30, 1800, 
were presented to the board and rejected. 

A broad distinction is made in the remedial statute (January 20, 1885) between the 
claims described in these different treaties of 1803, 1819, and 1831. Ap to the treaty 
of 1803 tlie act does not extend to claims "embraced " in its provisions; as to the treaty 
of 1819, the act does not extend to claims "allowed and paid in whole or in part" imder 
its provisions; as to the treaty of 1831, the act does not extend to claims ** allowed in 
whole or in part" under its provisions. It is not contended that this claim was 
"allowed in whole or in part" under the provisions of the treaty of 1831. 

ABROGATION OF TREATIES OP 1778. 

We have not considered the point that the treaties of 1778 were abrogated by the act 
of Congress passed in 1798. That question, which the ablest minds of the period were 
imable to solve, and which proved an ever present and enduring obstacle to all nego- 
tiation until forcibly removed by Napoleon, with our concurrence, we fortunately 
are not forced to deal with. The rights of this claimant rest upon no convention, but 
are founded upon international law. Treaty or no treaty, a foreign nation cannot be 
permitted to confiscate an American merchantman engaged in legitimate commerce 
upon the high seas because his crew-list does not fulfill the requirements of that nation's 
local ordinances. That the act of Congress was binding within the jurisdiction of the 
United States and was necessarily to be so regarded by our courts does not now admit 
of question. The treaties were, nowever, not only part of the supreme law of the land 
wherein they were replaced, within the jurisdiction of the Constitution, by a later 
supreme law, to wit, a statute, but they were also, as between the two Republics, 
contracts, which one of the parties attempted to annul. Treaties containing no clause 
fixing their duration are, under certain circumstances, voidable at the option of one 
party; whether there existed in 1798 such circumstances as authorized and made 
valid an abrogation of the treaties of 1778 by the United States was the very question 
left unsettled by the treaty of 1800, the one question upon which by no possibility 
apparently could the parties a^ree. 

For the same reason we find it unnecessary to examine how far the French violated 
the Mreement by their treaty of 1786 witn Great Britain (15 Martens Recueil de 
Traitfe, 2d ed., vol. 4, p. 155), or the effect, by way of abro^tion of these agreements , 
of the Jay treaty, or the change in the form of government in France. 
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Some argument has been made as to the ownership of this claim, based upon the 
provision of the statute that the court shall determine "the present ownership, and, 
if by assignee, the date of the ass^nment, with the consideration paid therefor." 
(Sec. 3.) Whatever may have been the intention of ("ongress in inserting this provi- 
sion, its terms are perfectly clear. The findings of fact show in this case that the 
claimant is the administrator with the will annexed of the owner of the Scdly, and show 
all other facts necessarv to a decision upon the subject, except as to one of the defend- 
ants* points. As to this we can not a^e that Congress intended this court to perform 
what 18 in effect a phj^sical impossibility, and to throw upon us the task of probate 
courts in the investigation of the rights of thousands of descendants and devisees of the 
original claimants, who are now scattered, in all human probability, to the four quar- 
ters of the globe. To ask this court to go back to the year 1800, and follow from that 
time down the succession of every then existing claimant, is to ask us to do that which, 
under our jurisdiction and powers, would be an impossibility. A much more reason- 
able interpretation of the act appears upon its face, and applying that interpretation 
to this case, we have found that the claimant, as administrator of the owner of the 
schooner Sally ^ is the owner of the claim. We consider it no part of our duty, under 
the statute, to place ourselves in the position of a court of probate and report to Con- 
gress the manner in which anv ultimate recovery should, under the laws of the thirty- 
eight States and Territories oi this Union, be distributed among the numerous next of 
kin or devisees of the original claimants and their descendants. The administrators 
are officers of those probate courts, subject to their jurisdiction and control, and pre- 
sumably have filed adequate bonds for the honest and proper performance of the tnist 
reposed in them. 

Congress asks us for two facts: First, the present ownership. The owner, both in 
law and equity, the Supreme Court has said, is the administrator ( Villeloiiga^a case, 
23 Wal., p. 35), and that suffices for this particular case. Secondly, Congress asks, 
where there has been an assignment, not only the name of the present owner, but 
the date of the assignment, and the consideration paid therefor. Of course these 
facts will be reported when such a case is presented. 

So we reach the end of this opinion as unlike the usual judicial expression in its 
form and supporting authorities as are the cases before us unlike those ordinarily 
submitted to a tribunal of the law. We are, however, for the moment invested with 
some of the powers and jurisdiction belonging to the political branch of the Govern- 
ment, and upon us is imposed an examination not usually or naturally committed 
to a judicial body. We have been required, not to investigate legal rights, based 
upon the doctrines and principles of the common law, but to inquire into and to 
report upon the ethical nghts of a citizen against his Government, rights which are 
never enforceable except by the consent of the sovereign — ^in this country the legis- 
lature — ^as whose substitute we act to the limited extent prescribed and marked out 
by the remedial statute. 

The result which we have reached is supported by resolutions passed in each of the 
thirteen original States, by twenty-four reports made to the Senate by its committees , 
by over twenty similar reports made to the House of Representatives, by the fact 
tnat while three adverse reports have been made, one to the Senate and two to the 
House, no adverse report has been made in either body since the publication 
of the correspondence m 1826, and by the further facts that the Senate has passed 
eight bills in favor of these claimants, and the House has passed three of liiese, of 
which one is the present law, the other two having been vetoed, one by President 
Polk, substantially upon grounds not at this time important; the other by President 
Pierce for reasons which we have considered very nilly in this opinion, and with 
which, after the most careful and painstaking consideration, we cannot agree. 

The arguments of counsel for claimants, marked as they were by ability, industry, 
and a fr£mk desire for a just ascertainment of the rights involved, have been of great 
assistance to us; while tne learned assistant attorney for the United States has pre- 
sented the defense with a zeal and force of argument which we do not find in the 
history of the long discussions it has heretofore received. 

The chief justice and all the judges concur in this opinion, and we shall, in accord- 
ance with the statute, report to Congress the conclusions of fact and law in this claim, 
together with a copy of this opinion, which contains (using the words of the statute) 
the conclusions which, in our judgment, affect the liability of the United States 
therefor. 



No. 505. George Holbrooe (administrator de bonis non, estate of Edward 

HoLBROOE, deceased) V. The United States. 

Nos. 249, 252. Charles Francis Adams (administrator de bonis non, Estate 

OF Peter C. Brooks, deceased) v. The United States. 

Schooner Delight {21 C. Ch., p. 4S4). 

Delivered May 24, 1886. 

Davis, J., delivered the opinion of the court: 

The defendants demur generally in these cases upon the ground that the petitions 
do not state facts suflBlcient to constitute a cause of action, and they also move to 
strike out certain evidence as inadmissible. The argument, which was very general 
in its nature, has proceeded upon the understanding that the details of each case are 
to be considered at a later stage of the proceedings. It is unusual for general principles 
to be presented in a particular case when the case itself is not to abide the result 
reached by the court, yet in view of the novelty of these claims, their age, their 
number, me peculiar jurisdiction conferred by the remedial statute, and in view of 
the importance to counsel of some light from the court in aid of the novel responsibili- 
ties cast upon them, we think it our duty to somewhat overstep the usual forms of 
judicial procedure in support of substantial right and justice. 

Three cases are presented together — one on behalf the owners of the schooner 
Delight J the other two on behalf of the insurer of the vessel and cargo. 

The demurrer applies to all of these. Taking the petition of the owner's adminis- 
trator as a model upon which to discuss the general question of form, we find it alleges 
the Delight to have been a duly registered vessel of the United States; that the 
claimant is, and his intestate was, a citizen of the United States; that the schooner 
sailed from Boston for Saint Bartholomew's, and during the prosecution of her voyage 
was ''illegally captured on or about the 19th day of July, 1799, by a French privateer 
called the Couragease^^^ and, with her cargo, condemned as prize at Guadeloupe 
by a French tribunal, in violation of the law of nations and the treaties between 
the United States and France. 

In considering the demurrer to this petition it must be remembered that we are 
not here to enter judgment under this act, but to advise Congress; to report to that 
body our conclusions of fact and law. In performance of this duty we do not feel 
authorized to throw a case out of court because of some technical defect in form not 
going to the merits, and which may be remedied without injury to the defendants. 

It is urged that the use of the word "illegally" before the word ''captured" is bad 
pleading, as involving a conclusion of law. This point may be passed with the 
observation that in our opinion the word is at most mere surplusage. The averment 
that the vessel was seized by a French privateer during a commercial voyage, at a 
date when, as we have heretofore held, this nation was at peace with France, ana that 
she was afterward condemned, is sufficient allegation of illegality in the capture. 

We are not Quite so clear about the averment of the place or seizure, which it is 
urged should affirmatively appear as upon the high seas, and at this early stage do not 
thmk it advisable to announce any opinion as to the presumption contended for by 
the claimants,, that a vessel prosecuting a voyage across the ocean, and seized during 
that voyage, is seized upon the high seas. 

Should future argument show this point to be important, the claimant will have 
leave to amend in accordance with the facts developed. We conclude t^e petition to 
be sufficient in form, and the argument made for the defense as to the validity of claims 
of this class against France and their assumption by the United States having been 
fully considered in the case of William Gray, administrator, decided after the argu- 
ment of the case at bar, we overrule the demurrer upon these points. 
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188 FRENCH SPOLIATION CLAIMS INSURANCE COMPANIES. 

There remain to be considered in this connection the position and rights of insurers. 
One of the petitions alleges that Brooks, as agent of underwriters, insured the Delight 
against loss from dangers of the sea, fires, enemies, pirates, assailing thieves, restraints 
and detainments of all kings, princes, and peoble of what nation and cjuality soever, 
barratry of the master and of the mariner, and all other losses and misfortunes that 
have or shall come" to the vessel, and alleges further that insurance was paid after 
capture, that said Brooks repaid to each underwriter the amount underwritten by 
him, receiving in return an assignment of all the interest of such underwriter. 

The other important allegations, such as those concerning ownership and con- 
demnation, are substantially the same as in the owner*s petition. 

The only interest the Government appears to have in a question of this kind is, 
that there shall not be a double payment or an overpayment on account of any one 
loss, so that in effect we have but to solve the rights ot the owners and insurers as 
between themselves, which are determined by principles of insurance law already 
well settled by the courts. 

Insurance is a contract whose object is indemnity, for which the consideration 
received by the insurer is twofold; first, his premium; second, his hope of recovery 
should a loss occur, his spes recuperandi. 

This hope can not exist unless there is a reasonable prospect of some recovery. It 
can not exist where a vessel has sunk at sea, but it does exist where a vessel is simply 
stranded but not become a total wreck, "where any part of the property exists in specie 
* * * as when the vessel is stranded and still alive." Where something may be 
possibly saved, the owner claiming absolute loss must ** abandon" to the insurer, re- 
linquishing thereby all his rights to any possible future recovery from the thing insured . 
Abandonment is always based upon the existence of some hope of recovery, and where 
the hope does not exist it is an unnecessary form. 

When abandonment is made and the insurance paid, the insurer stands in the place 
of the insured, and is entitled to all the advantages resulting from that situation, and 
this right relates back to the loss. (Park on Ins., 143; 1 Wash. C. C, 443; 12 Peters, 
378; 1 Sumner, 328 and 400; Phillips on Ins., 1707; 2 Parsons on Marine Ins., 194; 
104 Mass., 107; 12 Pick., 348.) 

"When a total loss has been paid there passes to the insurer not only what remains 
of the ship in a material form, but likewise all rights incident to the property of what- 
ever kind. When a loss of anv kind, whether total or partial, has been paid the insurer 
80 far stands in the place of the assured that he is entitled to recover whatever com- 
pensation for the loss the assured may be able to recover from any third party." 
(Lowndes, Marine Insurance, 223; Phillips on Ins., sees. 1712 and 1723.) 

The Supreme Court supports this doctrine, saying it is a mistake to assert that the 
right of a marine insurer to proceed against a carrier after a payment of total loss 
"grows wholly or even principally out of any abandonment; payment of a total loss 
without abandonment being sufficient to vest in the insurer to rights of the insured " 
(Hall and Long v. Railroad Co., 13 Wall., 367); while Phillips states the rule to be 
that "a mere payment of a loss, whether partial or total, gives the insurers an equitable 
title to what may be afterwards recovered from otiier parties on account of the loss. 
The effect of a payment of a loss is equivalent in this respect to that of an abandon- 
ment." (Sec. 1723.) 

In capture and condemnation there can be no spes recuperandi, for the vessel, so 
far as the owners are concerned, has disappeared, and there exists no reasonable pros- 
pect that anything will at any time be recovered. "There is no existing hope," to 
use Chancellor Kent's language, "of recovery in this case [of capture], * * * and 
an abandonment * * * would have been as idle as if the property had perished at 
sea " (Gracie v. The N. Y. Ins. Co., 8 Johnson, 245); and since the time of Lord Mans- 
field the capture of a neutral merchantman upon the high seas, especially when 
followed by confiscation, amounts to total loss and abandonment. (Goss v. Withers, 
2 Burr., 683; 4 Cranch, 29; 4 Dallas, 421; 3 Wheaton, 183; 1 Wash. C. C, 145; 3 
Mass., 238.) 

In the case of the Vermont, in which the opinion already cited was delivered by 
Chancellor Kent, the vessel had been captured, the capture declared illegal by the 
FYench tribunal, pending an appeal by the captors, the cargo was delivered to the 
consignee upon bond given by them larger in amount than the insurance. The appeal 
was heard and the vessel with her cargo condemned, whereupon the insured sued upon 
the policy* after expressly refusing to abandon. The court, holding abandonment to 
be unnecessary, shows that any claim against the captors could only be prosecuted by 
the National Government, which, if compensation were obtained, would become 
trustee for the party having the equitable title to the reimbursement, and that this 
party is the insurance company, "if they should pay the amount of the bond;" that 
IS, the insurer would be entitled to what he paid. This is in accordance with the 
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eeneral doctrine of insurance law laid down by Lord Cockbum in the following 
language: 

I take it to be clearly established in the case of a total loss, that whatever remains 
of the vessel in the shape of salvage, or whatever rights accure to the owner of tiie 
thing insured and lost, they pass to the underwriter me moment he is called upon to 
satisfy the exigency of the policy, and he does satisfy it." 

(North of England I. S. Ins. Co. v. Armstrong, L. R. 5 Q. B., 244; see also Propeller 
Monticello v. MoUison, 17 How., 152; Mercantile Marine Ins. Co. v. Clark et al., 118 
Mass., 288; Shaw v. United States, 8 C. Cls., 488; Dozier v. United States, 9 C. Cls., 
342.) 

As long ago as first Vesey senior Lord Hardwicke, in case of an illegal seizure, held 
that the person originally sustaining the loss was the owner, but, after satisfaction 
made to him, the insurer, so that if compensation be made for the seizure the assured 
stands as trustee for the insurer in proportion to what he has paid . ( Randal v . Cochran, 
1 Ves. Sen., 97.) In another English case recovery was had in the Court of Commis- 
sioners of Alabama Claims for the loss of a vessel burned by a Confederate cruiser, 
whereupon the insurer sued the claimant, the owner, and recovered. (Bumand v. 
Rodocanachi, L. R. 5, C. P. Div., 424.) 

In one New York case (United Ins. Co. v. Scott, 1 Johns., 106) the court held that 
right of ownership in a captured vessel passed to the underwriters upon abandonment 
and payment of total loss; in another similar case (Robinson v. United Ins. Co., 1 
Johns., 592) the insurers were sustained in their endeavor to bring trover against the 
owners for a cargo captured, abandoned, and paid for, while the case of Gracie held 
abandonment useless; and in the Chinese indemnity claims this court ruled (Hubbell 
V. United States, 15 C. Cls., 546) that underwriters who had paid losses sustained by 
reason of the capture and plunder of a vessel and cargo by Chinese pirates could partici- 
pate in an indemnity fund paid therefor. 

In some cases after payment of the insurance the assured executed an instrument 
called a cession, in the nature of an assignment, by which thej^ transferred to the 
insurer all rights to the property, and to any recovery on account of it; but the insurer's 
right is not based upon that mstrument, as the Supreme Court held in Com^ys v. 
Vasse (1 Peters, 193), where the absence of an assignment was set up against the 
underwriter. The court said that — 

**The law gives to the act of abandonment, when accepted, all the effects which the 
most accurately drawn assignment would accomplish." 

So Justice Washington held in Hurtin f. The Phoenix Insurance Company (1 Wash. 
C. C, 400): 

'*If a cession, as it is called, had been necessary to make the abandonment complete 
there might be something in the argument; but this is not the case. The abandon- 
ment amounts to a legal transfer of the rights of the insured, so as to enable the 
imderwriters to pursue, to manage, and to recover the property, as effectually as if a 
r€»ular deed had been made to them. * * * When it comes to be made a question 
whether the abandonment is invalid if the cession is refused, we must say it is not; 
because such an instrument is not necessary to pass the right of the insured to the 
underwriters. " 

The authorities are entirely united on this point, and there can be no doubt of 
the validity of claims made by insurers who have paid loss by illegal capture, con- 
demnation, and confiscation of vessels included in the description of the act of January 
20, 1885. 

Remembering that the loss in cases where the vessel has been captured, condemned, 
and confiscated is a total loss, a "constructive" total loss, as it is sometimes called, 
and Hiat abandonment is, therefore, unnecessary, we have a clear rule for our guidance 
in determining the amount of compensation coming to the underwriters. Kent said 
they were entitled to reimbursement; the Supreme Court that they were entitled 
to be reimbursed the amount paid; Lord Hardwicke that they should recover in 
proportion to what they paid; me Supreme Court, again, "the insurers are entitled 
only to damages to be recovered from an injury for which they have paid, and to such 
proportion only of those damages as the amount insured bears to the valuation in the 

Eolicies (The Potomac, 105 U. S., 635), the underlying principle in the whole matter 
eing the contract of insurance, which is one of indemnity (ibid.), therefore the 
insurer stands in the place of the insured to this extent, that he can recove indemnity 
or satisfaction; that is, what he paid under his contract. He has the right to be made 
whole, but nothing further. " 

There is no substantial contention as to th'e fact that the premium received, being 
part of the interest insured and paid, constitutes part of the insurer's loss, which he 
is entitled to recover. It is therefore unnecessary to discuss this point further. (1 
Parsons, Marine Ins., p. 243; 2 ibid., p. 344; 2 Phillips on Insurance, sec. 1221.) 
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It has also been suggested that the underwriters should sue here in the name of the 
insured. If this point be well taken it would in effect defeat their claims, as the 
parties are dead, the next of kin and devisees are scattered, and to require each one 
to be found, or to require administration to be raised upon the estate of each of the 
original parties for use merely in fulfillment of some strictly technical requirement 
of the common law, which has no substantial value in the administration of this act, 
and does not tend to the protection either of claimants or of the Government, would 
be to defeat the very purpose of the legislature. Congress requires us to examine those 
valid claims of citizens of the United States which they had prior to a certain date; 
that is, claims then valid against France. Underwriters who had fulfilled their con- 
tracts had such claims which would ^then undoubtedlj^ have been recognized by the 
President, by Congress, and by France, without the intervention of me insured as 
mere figure heads. We are also to find the present ownership; that is, the ownership 
in fact; the party entitled to receive the money should payment be made.; the bene- 
ficiary of what Kent called the trust in the Government. Congress also, in case of 
assignment, requires the name of the assignee, the date of the assignment, and the 
consideration therefor. To hold that a distinction is to be made between what are 
termed equitable rights, as in this case, and technical common-law rights, might 
req[uire us possibly to force the assignee to sue under the old rule in the name of his 
assignor, a construction manifestly not permitted by the language of the remedial 
statute. 

We do not understand that we are to act as a court of conlmon law under this act, 
which gives us simply advisory powers. So far as possible we shall follow the i)rinci- 
ples and doctrines of that law as affording a safe and proper guide, but it will be, 
doubtless, necessary under these very peculiar circumstances to depart from those 
principles and doctrines where an enforcement of their requirements, especially 
those technical in their nature, would result in substantial denial of justice. In the 
Chinese indemnity cases, under an act much stricter in its provisions than this is, 
we held the jurisdiction to be of an extraordinary nature, not limited and restrained 
by the ordinary rules applicable in most cases, and we entertained the claims of 
underwriters presented in their own names, as we shall do in these cases; therefore 
we do not examine the argument based upon the origin and nature of an insurer's 
rights. 

Other points have been advanced in the argument in relation to the rights and 
equities of insurers, the effect of precedents established by international commissions, 
the value of the insurable interest, and similar questions, which it does not seem to 
us need be ruled upon in this preliminary discussion; what we have indicated herein 
as our opinion upon the general questions at issue will, we believe, afford a sufficient 
guide to parties for the present in the preparation of cases for trial. 

The Government moves to strike out certain evidence as inadmissible, a motion 
which would be immediately granted were the case within the ordinary jurisdiction of 
the court; but the statute makes a material change in the law of evidence when it directs 
us to receive all suitable testimony, on oath or affirmation, and all other proper evi- 
dence, historic and documentary, concerning the claims. The construction of the 
words * 'suitable," as applied to testimony, and '* proper, " as qualifying evidence, 
may become of very serious importance hereafter. In this case, however, claimants 
urge that they have sufficient evidence without that objected to, and upon settlement 
of the facts we shall have, perhaps, occasion to verify that position; meantime it is 
impossible in advance to indicate any general rule as to the "proper" historic and 
documentary evidence, or as to the ''suitable" testimony wnich may be received 
and considered. 

Each claim and each document will probably present a different question. As to 
an ancient document, for example, the absence of suspicious circumstances sur- 
rounding it, the evidence of genuineness contained in it, its history, and its appearance, 
may all become important, and can only be settled by an examination or the paper 
itself with its antecedents and the circumstances peculiar to it. Nor is a general 
rule of evidence necessary to be announced in advance for the protection of either 
party's rights, as it is to be assumed that each side will in any event in cases of this 
nature produce all the evidence attainable. 

The motion to strike out is denied without prejudice to defendants' right to renew 
it at the trial on the merits. The demurrer is overruled. 
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Appendix. 

FRENCH SPOLIATION ACT OF 1885. 

Okapteb 25. — An act to provide for the ascertainment of claims of Amer- January 20, 
lean citizens for spoliations committed by the French prior to the 1885. 
thirty -first day of July, eighteen hundred and one. 



23 Stat., 283. 



1. Claims for indemnity on France 

for illegal captures, etc., prior 
to July 31, 1801, referred to 
Court of Claims. Certain classes 
not included. 

2. Court may make rules. 

3. Validity of claims to be deter- 

mined. Proceedings and evi- 
dence. 



4. Attorney-General to appear and 

resist claims. 

5. Documents and evidence from 

abroad to be obtained. 

6. Court to report to Congress an- 

annually. Claims not pre- 
sented within two years to be 
barred. United States not 
committed to payment. 



Be it enacted, etc. [Section 1], That such citizens of the United Claims for 
States, or their legal representatives, as had valid claims to in- pr^ance^^/or ?K 
demnity upon the French Government arising out of illegal cap- legal captures^ 
tures. detentions, seizures, condemnations, and confiscations prior etc., prior to 
to the ratification of the convention between the United States J^^y.^.^^' ^J®^^^ 
and the French Republic concluded on the thirtieth day of Sep- court, 
tember, eighteen hundred, the ratifications of which were ex- ^ 
changed on the thirty-first day of July following, may apply by 
petition to the Court of Claims, within two years from the passage 
of this act, as hereinafter provided : 

Provided, That the provisions of this act shall not extend to certain ex- 
such claims as were embraced in the convention between the ceptlons. 
United States and the French Republic concluded on the thirtieth 
day of April, eighteen hundred and three; 

Nor to such claims growing out of the acts of France as were 
allowed and paid, in whole or in part, under the provisions of the 
treaty between the United States and Spain concluded on the 
twenty-second day of February, eighteen hundred and nineteen ; 

Nor to such claims as were allowed, in whole or in part, under 
the provisions of the treaty between the United States and 
France concluded on the fourth day of July, eighteen hundred 
and thirty-one. 

Sec. 2. That the court is hereby authorized to make all needful Court may 
rules and regulations, not contravening the laws of the land or make !-ules. 
the provisions of this act, for executing the provisions hereof. lof ^loe.'^" 

Sec. 3. That the court shall examine and determine the validity Validity of 
and amount of all the claims included within the description claims to be 
above mentioned, together with their present ownership, and, if aete''°i»»i«<*- 
by assignee, the date of the assignment, with the consideration 
paid therefor; 

Provided, That in the court of their proceedings they shall Proceedings 
receive all suitable testimony on oath or affirmation, and all other ^^^ evidence, 
proper evidence, historic and documentary, concerning the same; 
and they shall decide upon the validity of said claims according 
to the rules of law, municipal and international, and the treaties 
of the United States applicable to the same, and shall report all 
such conclusions of fact and law as in their judgment may affect 
the liability of the United States therefor. 

Sec 4. That the court shall cause notice of all petitions pre- Attorney- 
sented under this act to be served on the Attorney-General of General to ap- 
the United States, who shall be authorized, by himself or hispear aj^d re- 
assistant, to examine witnesses, to cause testimony to be taken, ^*®* daim. 
to have access to all testimony taken under this act, and to be 
heard by the court. He shall resist all claims presented under 
this act by all proper legal defenses. 

Sec 5. That it shall be the duty of the Secretary of State to Documents 
procure, as soon as possible after the passage of this act, through and evidence 
the American minister at Paris or otherwise, all such evidence from abroad 
and documents relating to the claims above mentioned as can be „g^® Stcf 
obtained from abroad; which, together with the like evidence 
and documents on file in the Department of State, or which may 
be filed in the department, may be used before the court by the 
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claimants interested therein, or by the United States, but the 
same shall not be removed from the iSles of the court ; • 

And after the hearings are closed the record of the proceed- 
ings of the court and the documents produced before them shall 
be deposited in the Department of State. 
Court to re- Sec. 6. That on the first Monday of December in each year the 
port to Con- court shall report to Congress, for final action, the facts found by 
gress annually, i^.^ ^^j^^ j^.g conclusions in all cases which it has disposed of and 

not previously reported. 

Such finding and report of the court shall be taken to be merely 
advisory as to the law and facts found, and shall not conclude 
either the claimant or Congress; 
Ciaima not And all claims not finally presented to said court within the 
presented In period of two years limited by this act shall be forever barred; 

I y¥ O y 6 U r 

barred. 
United And nothing in this act shall be construed as committing the 

commulied ** to ^^i^®*^ States to the payment of any such claims, 
payment. January 20, 1885. 

Court of Claims. 

No. 132. Thomas Cushing, Administrator, Etc., v. The United States 

(and other cases). 

Schooner Industry {22' C. C7., p, 1). 

Delivered December 6, 1886. 

Davis, J., delivered the opinion of the court : 

This case, with others like it, was fully argued at the last term, and after 
careful study and industrious conference an opinion was delivered upon the 
general principles applicable to the claims as a class, while final and detailed 
findings were delayed, at the defendant's request, until after the summer recess. 
During this recess the law officers of the Government diligently and jealously 
guarding the interests intrusted to them, have carefully studied not only tlie 
facts of the several cases, but have reexamined the general principles appli- 
cable to the claims as a class — principles understood to have been finally settled, 
so far as this court is concerned, by the former decisions. 

The defendants now move for a rehearing, and somewhat contrary to the 
usual practice, but in furtherance of the substantial ends of justice, a full, able, 
and learned argument, occupying nearly two weeks, has been had, in which all 
the questions heretofore considered have again been exhaustively discussed. 
Thus, upon a motion for permission to reargue the case, it has in fact been 
reargued, and in deciding the motion we act with all the light we should have 
received had the more technical course been pursued of first allowing the 
motion and then hearing the reargument. 

The learned Solicitor-General, who has personally appeared with the Assistant 
Attorney of the United States who so competently conducted the defense of 
these claims, takes as the text of his argument certain suggested conclusions of 
law, twenty-five in number, many of which may be readily admitted, either 
standing alone or in the connection in which they are used, without leading to 
a result different from that already reached by this court; while considered 
as a whole they form the successive links of a chain of argument which, if 
perfect, defeats all the claims submitted under the act of Congress. 

Many of the difficulties surrounding these cases will disappear under tlie 
touchstone of the jurisdictional act, for it must always be remembered that we 
are not now to decide in accordance with the general statutes giving us exclu- 
sive jurisdiction of actions^ between the citizen and his Government founded on 
contract, nor yet under the special jurisdiction conferred by such laws as tlie 
" Bowman Act," by which, in aid of Congress, we report facts to that body or 
its committees, and facts and law to the executive departments for their 
*' guidance and action ; " nor under the jurisdiction given by section 1063 of 
the Revised Statutes, which authorizes us to proceed to final judgment in 
claims of a certain nature transmitted to use by the heads of the principal 
executive departments. In all these cases we sit as a court bound to admin- 
ister the law found in the Constitution, statutes, and common law of the United 
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States as interpreted by the Supreme Ck>urt, and so far as we haye yet seen, 
not one of the spoliation claims could have the slightest pret^ise ot u 800- 
cessful result were the investigation to be measured by the standard set for 
U8 in other causes. It cannot be presumed that Ck>ngress, in passing th6 act 
of 1885, with full knowledge of the law and facts, intended an empty form; 
therefore it follows that they desired us not only to examine these claims, 
but to examine them in the light of some rule different from that upon which 
we must ordinarily proceed. 

The statute says that those citizens or their legal representatives who had ''valid 
claims " of a specified class upon the French Government, arising out of certain illegal 
acts committed prior to the ratification of the treaty of 1800, may apply to this court 
(section 1); we are then to determine the validit^r and amount of these claims, "ac-* 
cording to the rules of law, municipal and international, and the treaties of the United 
States a|)plicable to the same," but we can not enter judgment; on the contrary, after 
the hearing we may only report to the Congress such conclusions of fact and law as 
in our opinion may affect tne liability of the United States for these claims (sec- 
tions 3 and 6), and this report is binding on neither the claimant nor the Congress 
(section 6). 

The first question presented, then, is as to the validity of the claims aeainst France. 
This is an international question not within the scope of ordinary judicial inquiry, 
and is to be measiured by rules of law well known, thoroughly recognized, and often 
enforced, but which in the very nature of things are not, in the absence of special 
legislative authority, presented to, areued before, or passed upon bv the judicial 
departments of governments. These rules of law relate to the rights and obligations of 
nations, not to the title to property, nor to the rights of individuab between them- 
selves, nor yet to the rights of mdividuals aeainst uieir own governments. 

While many of the propositions of the defense are in the abstract sotmd, they rest 
upon the basis that these claimants are prosecuting a legal right in a court of law 
acting under the usual common-law restrictions of such a tribunal sitting as a subor- 
dinate agent of the state with strictly defined procedure and jurisdiction. So far as 
power is concerned this court is not so sitting m these cases; 'Mudicial power is the 
mtemal or civil branch of executive power exerting itself unaer such checks and 
controls as the legislative power has subjected it to (Rutherforth, vol. 11, p. 59); 
those checks and controls are well defined and well understood, and are such as oper- 
ate to defeat in judicial tribunals diplomatic claims founded upon international right. 

We are for the present, to a limited degree, absolved by express act of the legisla- 
ture from these checks and controls. 

That is, we are to aid the political department of the Government, by its directioii. 
in the disposal of contentions which arise from past international transactions, ana 
while the claims of individuals now before us are not, from a judicial point of view, 
legal rights — ^that is, they do not constitute causes of action — ^they may be none tbe 
less rights; that is, tiiey may be founded on law but not enforceable in a court of law. 

We do not intend to assume any legislative function or to determine any abstract 
right, for our power is fixed and defined by the act of Congress, which autnorizes no 
such course, but which does require something more than a bare opinion that there 
can be no recovery on these claims in the courts; that was known before the statute 
was passed, and the legislature have instructed us by that statute to advise them not 
as to the law enforceable in courts of law, not as to abstract rights, but as to the law 
enforceable within their own higher jurisdiction. • 

We have already held that the depredations made by France upon our commerce 
were illegal, and notwithstanding the able argument of the defense, sustained by the 
results of most industrious investigation, we do not see reason for changing tiiis con- 
clusion. The quotations in our previous opinion show that the Government of the 
United States uniformly insisted upon the ill^Jity of the conduct of France, and 
never failed to demand redress; they show that France admitted the principle of the 
American contention; that Spain paid claims of this class; that England did the satne; 
and that by the principles of the law of nations aside from any definite compact such 
as that of 1778, the injuries to our commerce afforded good foundation for diplomatic 
demand. Upon the second branch of the case we held, and in support of the position 
cited copiously from the contemporaneous negotiations, and instructions of the 
American Secretaries of State, and from the corresponaence and journals of the 
American ministers charged with the protection of American interests, that by the can- 
cellation of the second article of the treaty of 1800 the United States set off the 
spoliation claims against those claims which France had against us, claims which our 
representatives thought of so much siavity and of so much value as to authorize an 
oner, refused by France, of many millions of francs for a release. 

86668—10 tB 
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..' It seems imneceBGiary to repeat tiioee volmninotis citations, or to add to them, troai 
tte ma«vol- can^mHDiidence which we have read, extracts which would be merely 
ettmnlative. We^have carefully reexamined the question in the light of the reami- 
iment,: and nevertheless adhere to the conclusions reached last term after exhaurarMe 
idiBCtiBsioBi by counsel and patient and laborious investigation by oiurselves, that theie 
.elaiids (as a class) were valid obligations from France to the United States, that tli^ 
•llitter surrendered them to France for a valuable consideration benefiting the nation, 

and that this use of the claims raised an obligation founded upon right^ and upon the 
iC^mstitation (which forbids the taking of private property for pubhc use without 
! compensation), to compensate the individual sufferers for the losses sustained by 
^them. 

. We do not decide nor have we attempted to decide that the conduct of the Govern- 
iment after the Revolution and prior to the treaty of 1800 was or was not wise, proper, 
•or justiiBable, questions which are within the domain of the historian, and have not 

• been submitted to us; we advise, whether in performance of their public duties, and 
i;n protection of the commonwealth, and in carrying out the directions of those havins 
the ri^t to give them, or in fulfillment of the powers and obligations conferred ana 
imposed by the Constitution and laws, the statesmen of that period took such action 
in relation to private rights as raised an obligation on the part of the Government to 
.compensiate the citizen. 

We are to see whether the claims urged on France were valid, whether each par- 
:ticular claim brought before us is one of the class defined in the statute, whether it 
iwas valid in law against France, and whether the United States became, by their 
'action in 1800 and 1801 liable over to the individual. 

The Government again urges that, as there was war between the United States and 

France, the seizures were justifiable. This point we have so fully discussed in the 

opinion delivered at the last term that now it seems necessary only to sum up our 

cohckisions and to consider one or two incidental points pressed with particular energv 

•by ^e defense at this argument. There were what were called by some '^hostilities," 

• by others "differences," by Congress "the svstem of predatory violence" (Stat. L.. 
vol. 1, p. 578), by Justice ratterson "a qualified state of hostility," "war quoad hoc," 
and by Justice Chase "limited partial war." The executive department said the 

. conduct of France would have justified a declaration of war, but the United States, 
^^ desirous of maintaining peace," contented themselves "with preparations for 
defense and measures calculated to defend their commerce" (Doc. 102, p. 561), while 
the United. States ministers, speaking of the American statutes, wrote that "they did 
not even authorize reprisals upon [French] merchantmen, but were restricted simply 
to the giving of safety to their own till a moment should arrive when their sufferings 
could be heard and redressed." 

Confess did not consider war as existing, for every aggressive statute looked to the 
possibility of war in the future, making no provision for war in the present, and France, 
our supposed enemy, absolutely denied the existence of war. So men, the legislative, 
judicial, and executive branches of our Government recognized no war, no public sol- 
emn war. as existing, and the opposing party denied the fact. 

It has been urged that the compact of 1800 was a treaty of peace ; but we do not agree 
inth this contention, for reasons which we give further on, after first considering the 
•subordinate su^estion made in relation to the caption of that treaty as found in print. 

Curiously, neither of the originals, that supposed to be in the custody of France nor 
that supposed to be in the Department of State, is obtainable. That belonging to this 
<3ov«iiment long since disappeared, and we are informed that a like fate has be&dlen 
the FVench copy. We are therefore forced to turn to the copies in print in various com- 
pilations of treaties to see what assistance can be obtained from a careful comparison 
' of them. No material difference appears anywhere but in the caption, and there we 
should expect to find it, as the caption is not part of the treaty, and is usually drawn to 
suit the taste of the editor. The caption in the Revised Statutes runs as follows: 

"Convention of peace^ commerce, and navigation with France, concluded at Fiaris 
September 30, 1800; ratification advised by Senate, with amendments, February 3, 
1801; ratified bv President February 18, 1801; ratified by First Consul of France, with 
' Benate's amendments, etc. " 

' Marten's French collection of treaties contains the head-note, "Convention entre la 
Ztepublique Fran^aise et les £tats-Unis d' Am^que, sign^e le 30 Septembre, 1800, " 
and 'die editor says he had not a copy from the ori^nal treaty, but relied upon another 
publication. Le Clerc has a brief caption containing the word "peace. " The caption 
in the Bancroft Davis edition of treaties entitles the compact a "Convention between 
the Freiich Republic and the United States of America^ '^and gives ^e dates of signa- 
ture, exchange, and proclamation; while the caption in volume 8 of the Statutes at 
Large, prepared in 1846, runs simply as follows: "Convention between the French 
. Republic and the United States of America. *' It should be noticed as to this copy that 
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i;he letter from the committees of Congress found at the begimung of v<^ume 8 states Ijiat 
they ''learn that every law and treaty has been carefully collated with the <MiginaIs tt 
the Departm^it of State. " 

In Mr. Adam's message, dated December 15, 1800, transmitting the treaty to Con- 
gress, the head-note is exactly as in volume 8 of the Statutes (vol. 2 F. R., p. 295). 

No inference, therefore, can be drawn from the caption, and the nature of the treatv 
ihust be gleaned from its contents, for if it concludes a war that fact will necessarily 
appear in some form as it does in the treaties of 1783 and 1814 with Great Britain, and in 
the treaty of 1848 with Mexico. The object of the treaty is stated to be a terminatiofi 
of the ''differences'' between the two countries, not of the "war" nor even of the 
*' hostilities " alleged here to have existed between them . Next it should be observed^ 
and this is a vitaldistinction, that the treaty is of limited duration; it is to be in force 
for eight years only. Article V sp^ks of a "misunderstanding; " and in the twenty- 
seven articles of the agreement, which cover the n^any dififerent subjects at that time 
usually found in a treaty of lunity and commerce, there is nothing to indicate that in tJie 
opinion of the parties tnere had been a public solemn war or tS&t they were making a 
treaty of i>eace. 

We are again cited to Bass v. Tingy (4 Dallas), a case which we considered very care- 
fully in our previous opinion and from which we made very full quotation, holding that 
it decided the state of affairs under discussion to constitute jNirtial war limited by the 
acts of Coi^ess. The opinions of the Supreme Court speak very clearly as to the 
relations of the nations, but it is well to bear distinctly in mind that the court was deal- 
ing not so much with broad principles of international law as with the interpretaticm 
of statutes. Tingy claimed salvage for the rescue of the Eliza from a French privateer, 
and this claim he based upon the seventh section of the act of March 2, 1799 (1 Stat, at 
L., p. 716). 

The act is entitled "An act for the government of the Navy of the United States, " 
and the seventh section makes provision for salvage to naval vessels for American ves- 
sels retaken from France; in construing this statute the court ref^red to the act of June 
13, 1798, as explanatory of the relations between the United States and France. This 
latter act being "an act to suspend the commercial intercourse between the United 
States and France, and the dependencies thereof, " does not in any way lead to the 
inference that public solenm war existed, for if such war existed a formal suspension of 
commercial relations would be unnecessary, and the contents of the statute negative 
the inference of war especially in the provision that no French vessels "armed or un- 
armed, commissioned oy or for or under the authority of the French Republic,, or 
owned, fitted, hired or employed by any person resident within the territory of iJult 
Republic, or any of the dependencies thereof,, or sailing or coming thereform, exceptinff 
any vessel to wnich the President of the United States shall grant a passport * * ♦ 
shall be allowed an entry or to remain within the territory of the United States unless 
driven there by distress of weather or in want or provisions, " and these distressed ves< 
sels are to be allowed to provision and refit (sec. 3), something certainly not permitted 
either in time of war or reprisal. 

The act of June 28, 1798 (1 Stat, at L., p. 574), also considered by the court, was in- 
tended as an addition to that of June 13, 1798 (1 Stat, at L., p. 565), and makes provi- 
sion as to the amount of salvage to be received by American war vessels capturing 
French armed vessels during what the latter act describes as the "aggressions, depreda- 
tions, and hostilities" encoiunged and maintained "by the Government of fraice/' 
and which it does not describe as war. 

The decision of the Supreme Court therefore goes to this extent and no more, that 
for the purpose of a recovery of salvage France was an enemy to the extent the acts of 
Confess prescribed. 

Itlias been urged that the treaty of 1800 was a solemn adjudication of the claims ad- 
verse to this Government, but we are of opinion not only that this position is n^tived 
by the treaty itself, but tnat the n^tiations which preceded that contract, and which 
may very properly be referred to for explanation if there be ambiguity in the docu- 
ment, do not support such a contention. Those negotiations having been commented 
upon by us heretofore, we need not now repeat them, while as to the expunged second 
article of the treaty, tnat upon which this contention hangs, it is sufficient to note the 
statement that as the ministers were "not able to agree respecting " the treaties of 1778 
and 1788, nor upon the indemnities "mutually due and claimed, the p«urties will nego- 
tiate furuier on these subjects at a convenient time. " Meanwnile tne treaties are to 
have no effect and the relations of the countries are to be governed by the treaty of 
1800. 

The claims made by France, for which the United States offered millions of franca 
for release, were national, and were based upon the provisions of t^e treaties of 1778. 
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The claims for indemnitv which we had constantlv urged, and whose payment Pick* 
erinR demanded -as an ultimatum, were what are known as the ''spoliations claims.-' 
In uie entire negotiation, as we nave shown in our former opinions, French clajms 
based upon treaty obligations, past and future, were set up against American claims 
for illegal seizures, condemnations, and confiscations. 

To be sure, Pickering makes a passing mention of national claims on the part o! 
the United States, adding that, as national claims may probably be less definite than 
those of individuals^ and consequently more difficult to adjust, " national claims may 
on both sides be relmquished.' (Doc. 102, p. 566.) An examination of the negotia- 
tions will show that such claims on our side were not pressed, while on the French side 
thev were strongly urged. 

Nowhere is the contention more concisely formulated than in the communication 
.of J. Bonaparte and his colleagues to the American Commissioners, wherein the French 
ultimata are set forth in this form: '' Either the ancient treaties, with the privileges 
resulting from prioritv and the stipulation of reciprocal indemnities, or a new treaty 
assuring equality without indemnity." (Doc. 102, p. 618.) 

'*At the openm^ of the negotiation,'' said the Secretary of State to the American 
ministers, '^ you will inform tne French ministers that the United States expect from 
France, as an indispensable condition of the treatv, a stipulation to make to the citi- 
zens of the United States full compensation for all losses and damans which they shall 
have sustained by reason of irregular or illegal captures or conaemnations oi their 
vessels and other property under color of authority or commissions from the French 
Republic or its agents" (Doc. 102, p. 562); and he closed this instruction with several 
points ' ' to be considerea as ultimata, " the first of which was: *^ That an article be in- 
serted for establishing a board, with suitable powers to hear and determine the claims 
of our citizens for the causes hereinbefore expressed, and binding France to pay or 
secure payment of the sums which shall be awarded," while the second point pro- 
hibited recognition of the old treaties. 

There never was a substantial retreat on either side from these absolutely diverse 
positions, although there was considerable vacillation, until finally, in a spirit of 
patriotism, the representatives of the United States, abandoning Mr. Pickering's 
ultimata, consented to leave the question still open, as it is found in the second article 
of the treaty. That article, in terms, admits tnat there existed differences as to the 
treaties of 1778, and in terms it states that indemnities are '^ mutually due and 
claimed." If indenmities are mutually ''due" and indemnities are mutually 
"claimed," the instructicms and the negotiations PJ^or to the treaty should show 
what those " due " and " claimed " indenmities are. They do show that upon one side 
they were claims for national indemnity under treaty obligations; on the other side, 
claims for indemnity for spoliations. As the treaty states that indemnitieB are 
" claimed, " and as it states that indemnities are " due, we can not agree that it oper- 
ates as an adjudication of those claims upon which the indemnities are founded. 

The jurisdictional act also negatives this assumption in its direction that we shall 
examine valid claims arising out of certain acts committed prior to the ratification 
of the treaty of 1800, thus n^^ativing so far as this court is concerned any possible 
.final adjudication by that international agreement. The statute instructs us not to 
investigate claims now valid against France, or claims which citizens now have against 
France, but valid claims which citizens "had" against France and which arose out 
of certain illegal acts committed prior to the treaty's ratification. 

By the action of tibie President and Senate on the one side, and of Napoleon on the 
other, the second article was expunged from the treaty upon agreement that " the two 
States renounce the respective pretensions which were its object." Thus, for the 
purpose of quieting the difficulties and dangers flowing from the treaties of 1778, to 
avoid the French claims, from which a release had been asked at an offered price of 
many million francs, to save the young Republic from internal dissension and from 
danger from without, the American authorities surrendered to France the claims 
for spoliations upon which up to that moment they had most steadily and most strenu- 
ously insisted. 

The alleged reprisals committed by this country upon French commerce were most 
limited in their nature, and hardly amounted to more than is allowed by the natural 
law of self-defense — that law which, by not obli^ng us to part with our lives, our Umbs, 
or our property, allows us to defend our persons and our goods. 

The reprisals were authorized and defined by acts of Congress, the first of wlxich 
was passed in June, 1798, and the last in January, 1799. 

The act of 1798 (Jime 25, vol. 1, Stat, at Large, p. 572) authorized "the defense" 
of merchant vessek against "French depredations,^' and to that end pennitted the 
merchantman to oppose search, restraint, or seizure attempted by an armed Frencli 
vessel, permitted the merchantman to repel by force any assault by such a Frencb 
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veesel,* authorized him to capture such an assaulting veisel, and permitted the mer- 
chantman to retake any other American merchantman captured by any armed Frendi 
vessel. 

The second section of this act, which provided for salvage, refers to the case of the 
capture of a French ''armed'' vessel, from which an assault or other hostility "shall 
be first made; " and section 3 requires a bond from armed merchantmen that they shall 
commit no " improvoked violence " against the vessel of anv nation in amitv with the 
United States. Finally, the sixth section directs that when France shall stop the 
** lawless dex)redations and outrages hitherto encouraged and authorized by that Gov* 
emment against the merchant vessels of the United States, and shall cause the laws 
of nations to be observed," the President shall instruct the merchantmen to submit 
to search and to refrain from violence. 

As to the next act, passed three days later (1 Stat, at Large, p. 574), it is only neces- 
sary to note that recaptures were to be restored after salvage paid the recaptors, noth- 
ing going to the Treasury. The ninth of July following an act was passed to " protect 
the commerce of the United States," which authorized the President to give private- 
armed vessels the same license and authority to take armed vessels of France, and to 
recapturc American vessels, as public-armed vessels of the United States had by 
law (1 Stat, at Larro, p. 578, sec. 2); "armed" French vessels captured to be abso- 
lutely forfeited to the capturing vessel, which should receive also just and reasonable 
salvage on all recaptures (sees. 5 and 6). 

The license and authontv given the public-armed vessels of the United States are 
foimd in the first section of this act of 9th July, 1798, and also in a prior act entitled 
"An act more effectually to protect the commerce and coasts of the United States," 
approved May 28, 1798 (1 Stat, at Large, p. 561), which permitted the seizure only of 
such French armed vesseb as had committed, or were hovering on our coasts for the 
purpose of conmiittin^, depredations on vessels belonging to citizens of the United 
States, and also permitted the recapture of American vessels seized by the French. 
The act of July went further than tnis, and authorized the President to instruct the 
commanders of public-armed vessels to "subdue, seize, and take any armed French 
vessel which shall be found within the jurisdiction of the United States, or elsewhere 
on the high seas." The authority, therefore, given to armed merchantmen by this 
statute was to subdue, seize, and take any French "armed" vessel, and to recapture 
any American vessel. 

These statutes seem to us not only defensive in their character, but also marked by 
self-restraint and calm judgment. Notwithstanding the persistent attacks by France 
upon the American mercantile marine, no permission is given in this legislation to 
injure French commerce; armed vessels only are to be seized, and American vessels 
may be recaptured; peaceable French merchantmen may pursue their voyages 
unmolested. 

A system of reprisals goes further than this, for it is based upon the principle of com- 
pensation, and is a^essive, not defensive, in spirit and intent. 

"Reprisals [says Vattel, Lib. 2, p. 342] are used between nation and nation to do 
justice to themselves when they cannot otherwise obtain it. If a nation has taken 
possession of what belongs to another; if it refuses to pay a debt, to repair an injury, 
to make a just satisfaction, the other may seize what belongs to it and apply it to its 
own advantage, till it has obtained what is due for interei^ and damage, or keep it 
as a pledge until full satisfaction has been made. In the last case it is rather a stopr 
page or a seizure than reprisals, but they are frequently confounded in common 
la^uage." 

Dr. Woolsey savs reprisals consist in recovering what ia our own by force, then in 
seizinjs; an equivalent. We do not attempt to lay down any general rule of law on this 
question of reprisals, but a study of the authorities leads to the conclusion that the 
action is affirmative and aggressive in character, having for its object compensation. 
The essence of reprisals has been said to be security — ^that is, the seizure or property 
for protection until just claims are settled, but we do not see that the principle of 
compensation is thereby changed, as the seizure of property for security must be di- 
rected by an effort to obtain security sufficient in amount to provide compensation 
should the demand for redress be unsuccessful. 

The statutes we have cited have no such object; they are not a^essive in their 
provisions or in the power they give, but entirely defensive, except in the instance of 
eieizing armed vessels or retakuig captured Amencan vessels. The aim of the statutes 
is defense of our merchantmen, not depredations upon the commerce of France, not 
compensation to the United States for losses already incurred, not security for demands 
heretofore made, but protection and safety in the future. It seems to us, therefore, 
t^t^ese acts lack the essential elements of statutes of reprisals. Two suggestions 
occur to us in concluding this point. If there were a state of war or a state of reprisals 
existing, why should diistressed French vessels be allowed to refit and provision in our 
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_ M they were by the express provinons of the act of 1799 (January 30, Statutes at 
^e, vol, 1, p. 614}? The Govemment of the United States could not have consid-* 
I that it was at war or that a state of reprisals existed, for the instructions of Mr. 
Pickering, the Secretary of State, and the mouthpiece of the Govemment, entirely 
iimitive such a supposition (Doc. 102, pp. 561, et seq.). 

In the face of these statutes the seizure of a merchant vessel cannot be justified on 
the one ground that she was armed ; and more especially is this true as to seizures during 
the period when these claims arose, a period wnen to j^uard against the pirates of the 
Cariobean, of the Malay Archipelago, or of the Algenne coast, it was customary for 
merchant vessels to carry some armament. 

''The laws of neutrality and nations, in no instance that I know of [says Judge Bee, 
in 1795, while holding the district court of South Carolina], interdict neutral vessels 
hom going to sea armed and fitted for defensive war. Au American Indiamen are 
armed, and it is necessary they should be so. * * * When the wisdom of Congress 
substituted an embargo for a declaration of hostilities, preparations of this sort might 
have been seen in every State in the Union. From the instructions and circular let- 
ters to the different coUectors, it was clear that the vessels of the belligerent powers 
alone were comprehended in the restrictions. Even they mieht arm for defense; and 
if, as respected French vessels, it should appear doubtful wnether their equipment 
'^as applicable to war or commerce, such equipment was declared lawful." 

Each case before the court must of course be examined separately upon the facts 
peculiar to it. and it is not impossible that such foicts may be shown as to some of the 
private armed vessels of the United States as justified their seizure and condemnation. 

The vessels whose cases are now decided were either unarmed or were armed for 
strictly defensive purposes. 

The jurisdictioiml act requires us to inquire into illegal condemnations, and it is 
urged on behalf of the defendants that all condemnations by the French courts are 
final and conclusive upon this court if the French court had jurisdiction. Many 
citations are made in support of this contention, among them the case of Baring and 
others against the Royal Exchsmge Assurance Company (5 East., p. 99 et seq.), which 
may be taken as a fair illustration. 

The American ship Rosanna, insured by the defendants, was captured and con- 
demned by the French, whereupon plaintiffs sued on the policy and recovered. Lord 
EUenborough, C. J., interrupting the argument, said: 

"Does not this [French] sentence of condemnation proceed specifically on the 
noimd of infraction of treaty between America and France in the ship not having 
- mose documents with which in the judgment of the French court the American was 
bound by treaty to be provided? I do not say that they have construed the treaty 
rightly; on the contrary, suppose them to have construed it ever so iniquitously; 
yet, having competent jurisdiction to construe the treaty, and having professed to do 
ao, we [the court] are bound by that comity of nations which has always prevailed 
amongst civilized states to give credit to their adjudication where the same question 
arises here upon which the foreign court has decided. After arguing for hours, we 
must come to the same conclusion at last, that the French court has specifically con- 
demned the vessel for an infraction of treaty which n^atives the warranty of neu* 
trality. Then, having distinctly adiudged the vessel to be good prize upon a ^ound 
within their jurisdiction, unless we deny their jurisdiction, we are bouna to abide by 
that judgment. Whenever a case occurs of a condemnation by a foreign court on the 
^ound of ex-parte ordinances only, without drawing inferences from them to ^ow an 
infraction of treaty between the nation of the captors and captured, and referring tho 
judgment of the court to the breach of treaty, I shall be glad to hear the case argued, 
whether such ordinances are to be consider^ as furnishing rules of presumption only 
a^inst the neutrality or as positive laws in themselves, binding other nations proprio 
vigore." 

The decision of the English court, then, goes to this extent, that in an action betweeii 
individuals the decree of the French court which had jurisdiction is final; so would it 
also be final as to the vessel, and the purchaser at the confiscation sale could rest upon 
the decree as good title against all the world. 

But all this does not a&ct the position of the United States Govemment against the 
Govemment of France. 

Lord EUenborough says that no matter how iniquitous the construction given the 
treaty by the French court, he as a judge is bound to follow it. But so is not the 
Govemment of the United States. That Govemment could have objected either that 
the court was cormpt, or that there existed no treaty, or that there had been manifeet 
error in construing it. All such ouestions may be outside the right of a court to con^ 
aider, but they are within the right and form part of the duty of the political bifinch 
of the Govemment. If the French court, acting within its jurisdiction, construed 
the treaty iniquitously, the courts might not have power to remedy the wrong, but 
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tbe owner had a ririit to appeal to hia CroverDinent for redress, and tibat QoTerameiit, 
when convinced of the justice of his complaint, was bound to endeavor to ledrwa it/ 

The decree is an estoppel on the courts, but it is no estoppel on the Govenunentj 
in fact, the right to diplomatic interference arises only after i^e decree is raidered.. 
Of course, precedents lor cases of this kind are not to be found in the reports of couits^ ' 
for no such case can in the nature of things come before a court unless by virtue da/ 
special and peculiar statute, such as that under which we now act; but diplomatic • 
history is full of them. ' . ! 

Rumerforth (Institutes, vol. 2, chap. 9, p. 19), speaking of the right of a state to 
proceed in prize, sajrs: i! ; 

< '■ This ri^t of the state to which the captors belong to judge exclusively is not a com- 
plete jurisdiction. The captors, who are its own members, are bound to submit to its* 
sentence, though this sentence should happen to be erroneous, because it has a com^i 
plete jurisdiction over their persons. But the other parties in the controversv, as tfaev • 
aie members of another state, are only bound to submit to its sentence as &r as thni' 
sentence is agreeable to the law of nations, or to particular treaties, because it has bo • 
jurisdiction over them in respect either of their persons or of the things that are th4< 
subiect of the controversy. If justice, therefore, is not done them, they may apply ' 
to tneir own state for a remedy, which may consistently with the law of nanons 
give them a remedy either by solemn war or by reprisals." .(See Dana's Wheaton, 
p. 391.) ! 

This brinfifs us naturally to another point, admitted as a general principle, tbat 
appeal should be prosecuted to the court ol last resort before there can be diplomatio * 
intervention. 

The exceedingly able British-American commission which sat in Washington in* 
1B72 not only unanimously decided that they had jurisdiction in prize cases in ^hich;-; 
the decision of the ultimate appellate tribunal of the United States had been had) a) 
a conclusion in which even the agent of the United States concurred, but also that they 
had jurisdiction when the claimant had not pursued his remedy to the court of last 
resort, provided satis^tory reasons were given for the failure to appeal. (Paperf. 
relating to the Treaty of Washington, vol. 6, pp. 88-90.) To this last conclusion tiier 
American commissioner dissented; but even ne held that a misfeasance or default of? 
the capturing Government, by which means an appeal was prevented, was sufficient; , 
to excuse the failure to appeal. (Ibid, p. 92.) 

The rights of the prize courts are the rights of the capturing state. These courts 
are its agents deputed by it to examine into the conduct of its own subjects before 
becoming answerable for what they have done, and the right ends when their conduct^, 
has been thoroughly examined. Therefore the state has a right to require that tb^ 
captor's acts be examined in all the ways which it has appointed for this purpose, an(| 
on this principle is founded the doctrine that the complainant unless he exnaust hie 
appeal snail be held to confess the justice of the decision. This pre8u;)poses, first, tha$ ' 
there are appellate courts, second, that they are open to. the complainant freelv and: 
honestly. The captor has no right to insist for his own protection upon the fulfillment 
of a form which he by his own acts prevents. \ 

There is also a distinction, not often clearly drawn, between the validity of a claim ; 
per se and the right to enforcement. The justice of the claim is founded upon the:^ 
injustice of the sentence. The appeal does not affect the jnerits of the claim; it doe*' 
not palliate or destroy any wrong done; but it is simply a course provided for the cs^ 
tor's protection, that he may fiuly examine into the acts of his own agents, through, 
his omer agents, the courts. / .; 

"The whole proceeding, from the capture to the condenmation, is a compulsory pro-" 
ceeding in invitum by the state in its political capacity, in the exercise of war powers, | 
for which it is responsible, as a body-politic, to the state of which the owner of the J 
property is a citizen." (Dana, Wheaton, note, 186.) '! 

Tnerefore the capturii^ state may waive such a aemand, and not insist upon ex*[ 
hausting its right to further investigation, and may waive it by idling to provide aii' 
appellate tribunal, or by preventing recourse to it, or in any other way which show8^ 
an intention not to insist upon this right of examination; but, appeal or no appeal, * 
the validity of the claim is founded upon the injustice to the claimants. •" 

AH writers lav down the principle that appeal should be taken from the inferior to' 
the superior triounal before resort by the injured Government to measures of redressi 
but this principle is always coupled with the extreme measures of war and reprisall| 
(see Rutherfurth, supra, urotius, Bk. 3^ ch. 2, sees. 4, 5), and there is no assertion in 
the writers that illegal capture necessarily does not found an international claim even| 
when appeal has not been taken. [ / ,\ 
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. It was notcNious thut justice could not be obtained in the French prize tribunals 
in (existence at the time of those seizures. Mr. Pickering, writing to Mr. Pinckney in 
April, 1797, said: 

. "The report of Mr. Mountflorence, which ^ou transmitted, shows^that the merchants 
in the ports of France who constitute the tribunal of commerce in which our captured 
vessels are tried and, on the most frivolous and shameful pretenses, condemned, are 
often, if not commonly, owners of the privateers on whose prizes they decide.' ' (Doc« 
102. p. 166.) 

'■ Consuls were at one time forbidden to appear before the tribunals in defense of 
absent owners. (Prizes Maritimes, vol. 2, pp. 317 et seq.) 

Boon [savs Oauchy], upon the occasion of the rupture with England, the signal 
was given for privateering. . The French gave to it all that could encourage specula- 
tions half mercantile, half warlike; they put at the disposition of the owners part of 
the sailors of the fleet, even to strangers and neutrals; they opened to them the store- 
hoxises of iStte state; they abandoned to the captors the total product of the captures, 
and they joined to that in certain cases premiums and rewards. They did ipore; they 
abolished with the offices of the admiralty the tribunal of prizes, and, in order to find 
judges more ready to sanction captures, they conferred upon the tribunals of com- 
merce and of the district the judgment of these matters. 

» * « « « » « 

It was erroneously that they had represented the benefits of privateering as a source 
of riches and public prosperity. In order to make the fortunes of four or five ports, 
the privateers were reducing the whole of France, a country by nature agricultural 
and industrial, so that she had neither raw materials for her manufactures nor supplies 
fdr her navy, nor outlets for her products, for they kept away from our ports the 
neutral vessels which could alone supply the total absence of vessels sailing under the 
^^nch flag. 

« » * « « « * 

** On the other hand, were not the relations of the Republic with foreign Governments 
at the mercy of simple judges of commerce or of district, imprudently invested by 
the law witn the terrible right to put France in a state of war against the widi and 
knowledge of her Government? Tne Directory concluded that privateering, instead 
of receiving more extension and favor, ought to be restrained and regulated by law. 
» * * * * * » 

. ''But this prepress, foreseen under the Directory, was not to be accomplished imtil 
after its fall. (Le Droit Maritime International, Eugene Cauchy, Pans, 1862, vol. 
2, pp. 317, 318, 323-325.) 

''The Council of Prizes, which was the supreme court of appeal in prize matters, was 
{polished in 1793. The 29th Germinal, year IV, the Coimcil of Five Hundred passed a 
resolution thus expressed : 1. 'The appeals from the tribunals of commerce in matters 
of prize shall be carried to the tribunals of the departments * * *. ' Carried to the 
Council of the Ancients, this resolution was not opposed, and the 8th Floreal, year IV, it 
was converted into law. One only remembers too well (adds M. Merlin) how disas- 
trous were the results of this strange legislation. The tnbunab paid no attention in 
their decrees to the relation of France with foreign powers, whence arose numerous 
and pressing claims. 

. " However, to palliate the political inconvenience that might flow from thus vesting 
ordinary tribunals with the cognizance of maritime prizes, it was thought sufficient 
to authorize the commissaries near the civil tribunals to refer to the government 
those matters which necessitated the interpretation of treaties, and in which the 
judgments of the tribunals might compromise the rights of a friendly or neutral 
power; but experience was not long in demoi^trating that this palliation was a 
viBkin remedy, and that the le^slation ought to be deeply modified, the tribunals hav- 
ing shown the greatest hostility against the measure, some determining in spite of it 
the causes which the commissaries had referred to the Executive Directory; others 
4enying to the commissaries of tiie government the right to judge alone of tiie pro- 
priety or necessity of the reference. Matters had come to such a point that in the 
year VIII the Minister of Justice, Cambac^r^, being instructed by the consuls as to 
t^e amendments to be made to the legislation as to prizes, was authorized to say 'that 
privateering had become a system of brigandage, because the laws which had been 
implied to it were insufficient and bad; that they had heard complaints raised in all 
directions by merchants and foreign ministers, and that nevertheless the govern- 
ment, convinced of the justice of these complaints, had always been without power 
tb do right.' — (Traits de Prises, Maritimes pas Pistoye et Duvardy, Paris, 1858, vol. 
2,pp. 157-S.)" 

Tne form and expense of appeal were useless, for it was not denied that the adjudi- 
cations below were in accordance with French ordinances, while it was contended 
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that they were in violation of the rights of neutrals, measured either by treaty pro- 
vision or by the precepts of the law of nations . Municipal law is not a measure of inter- 
national responsibility, but it is binding within the iurisdiction of the State upon all 
its subordinate agents, including the courts. The decree in one of the cases before 
ufl, which was appealed to the civil tribunal, shows the following as the grounds for 
affirming the condemnation below: 

''The tribunal * * * considering the rules of 1704, 1744, 1778, prior as well as 
subsequent to the treaty between France and the United States of America, emphat- 
ically demand that all foreign ships shall be furnished with a rdle, authenticated 
by the public officers of the neutral port whence they have set out, under pain of 
being eood prize. Considering that the execution of these regulations has been 
ordered by article 5 of the law of the 14th of February, 1793, considering that a ship, 
which cannot be reputed neutral on account of a lack of papers sufficient to prove 
its neutrality, cannot be regarded but as an enemy, and, being so, its cargo is to be 
confiscated, according to the terms of article 7 of the Ordinance of the Marine of 
1681 — ^title prize — says that it has been well judged by the judgment which has been 
appealed from, and orders that it shall have its lull and entire efifect. 
. So it appears that questions of treaty or international law were not ruled upon, the 
court being guided alone by the statutes of France. In the face of precedents of this 
kind an appeal was a vain and expensive form, as an affirmation of the judgment 
below necessarily must follow. The cases were class cases, the condemnations (so 
to as we have ^ret seen) proceeded upon substantially the same pounds, and one 
appeal was decisive of all similar cases. The state's right of investigation had there- 
fore, in effect, been satisfied when it had affirmed in one case the legal principles 
applicable to many others presenting the same facts. 

There were appeals also to the coiurt of cassation, which were decided adversely to 
the claimant — ^necessarily so decided when the character and duty of the court are 
understood. 

When the jurisdiction of the court of cassation is invoked there must take place 
a preliminary argument to determine whether the court under the particular ^ts of 
the case has or hais not jurisdiction. This settled in the affirmative by one of the divi- 
sions of the court known as the Chamber of Requests, the cause is referred eitiier to 
the Chamber of Civil Causes, or to the Chamber of Criminal Causes, and the jurisdic- 
tion of these chambers is simply to secure uniformity in the construction of the statutes. 
Merlin says: 

''As resource to the cassation is only an extreme remedy which has no other object 
than the maintenance of the legislative authority and of the ordinances, it cannot be 
made use of imder the simple pretext tiiat a case has been ill-judged in the main." 

The opinion of the coimcil of state, dated January 18, 1806, speaking of the court 
of cassation, says: 

"If the forms have been violated [below] there is no judgment, properly speak- 
ing, and the court of cassation destroys an irr^ular decree. If, on tne contrary, all 
the forms have been observed, the judgment is reputed to be truth itself. * * * If , 
then, a decree should be in formal opposition to a written provision of the law, the 
presumption of its justice disappears, for the law is and ought to be the justice of 
the tribunals; wherefore the court of cassation has the right to annul in this case 
the decrees of the courts. " (See Merlin, Repertoire de Jurisprudence.) 

What, then, could be the object of an appeal to the court of cassation when the 
court below had not misinterpreted the French law, especially as such an appeal 
would in no event have suspended the execution of the judgment? (16 Article, 
Code; title: Courts and Tribunals (1790), Tripier's edition, 1865.) 

The condition of affairs in r^ard to French courts is well illustrated by the letter 
from Pinckney, Marshall, and Gerry to the Secretary of State ^October 22, 1797, Doc. 
102, p. 467), wherein they quote their advocate as saying: ''It is obvious that the 
tribunal have received instructions from the officers of we Government to hasten 
their decisions, and thiat it was hardly worth while to plead, for all our petitions in 
cassation would be rejected." 

In the colonies matters were still worse than in France (Tuck's Report, and cita- 
tions therein, H. R. Ex. Doc. 194, 49th Cong., Ist sess.) and appeals were much more 
difficult. After the decision of a court, oiganized in some instances for the purpose 
of condemnation, by an officer of the Government, himself interested in privateers, 
or in some instances after a decision by that officer in person (Ibid, p. 9), the only 
remedy was to obtain an appeal to the mother country. This trouble and expense 
were practically useless (see in this relation Skipwith to Berlier, Doc. 102, pp. 833-4). 
Communication between France and the colonies was difficult; the masters of the 
seized vessels were poor and were often stripped by the privateers of what little 
they had. 
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- The condition of French prize tribunals was so notorious as to cause a change in 
adminklty law, the reasons for which were thus expressed by Lord Stowellr 

''It has certainly been the practice of this court, lately, to grant salvi^ on reom^ 
ture of neutral property out of the hands of the French, and I see no reason at the 
present moment to depart from it. I know perfectly well that it is not the modem 
practice of the law of nations to grant salvage on recapture of neutral vessels, axid 
upon this plain principle, that the liberation of a clear neutral from the hand of the 
enemy is no essential service rendered to him, inasmuch as that same enemy would 
be compelled by the tribunals of his own cotmtry, after he had carried the neutraL 
into port, to release him, with costs and damages for the injurious seizure and deten* 
tion. This proceeds upon the supposition that those tribunals would duly respect the 
obligati(»is of the law of nations; a presumption which, in the wars of civilized nations, 
each belligerent is bound to entertain in tneir respective dealings with neutrals. But 
it being notorious to all Europe, in the present war, that there has been a constant 
struggle maintained between the governing powers of France, for the time beii^, and 
its maritime tribunab, which should most outrage the rights of neutral prop^y — 
the one by its decrees, or the other by its decisions — ^the liberation of neutral prop- 
erty out 01 their possession has been deemed, not only in the judgment of our courts, 
but in that of neutrals themselves, a most substantial benefit conferred upon them, in 
a delivery from danger against which no clearness and innocence of conduct could 
afford any protection. And a salvage for such service has not only been decreed, but 
thankfully paid, ever since theae wild hostilities have been declared and practiced by 
France, against all acknowledged principles of the law of nations and of natural jus- 
tice. When these lawless and irregular practices are shown to have ceased, the rule 
of paying salvage for the liberation of neutral property must cease likewise. 

"No proof is offered that the maritime tribunals of France have, in any degree, cor- 
rected either the spirit or the form of their proceedings respecting neutral property 
generally; and, therefore, I shall not think myself authorized to depart n*om the 
practice that has been pursued of awarding a salvage to the captors." (The Onshcm, 
2 Robinson, pp. 300, 301.) 

And later he said: 

"It is certainly true that the standing doctrine of the court has been that neutral 

Sroperty, taken out of the possession of the enemy, is not liable to salvage. It is the 
octrine to which the court has invariably adhered till it was forced out of its course 
by the notorious irregularities of the French cruisers and of the French Government, 
wnich proceeded, without any pretense of sanction from the law of nations, to con- 
demn neutral property. On these grounds it was deemed not unreasonable by neu- 
trals themselves that salvage shoula be paid for a deliverance from French capture. 
The rule obtained early in the war, and has continued to the present time. It is said 
that a great alteration has taken place in the French proceedings, and that we are 
now to acknowledge a sort of return of ' ' Satumia Regna." This court is not informed, 
in a satisfactory manner, that any such beneficial change has taken place in the ad- 
ministration of prize law in the tribunals of France; and, therefore, it will continue 
to make the same decree till the instructions of the superior court shall establish a 
different rule." (Eleonora Catharina. 4 Rob., 157.) 

It is important to note that during the period of these seizures neither the Govern- 
ment of the United States, which consistently supported the claimants* contentions, 
nor the Government of France, from whom we were demanding redress, indicated 
the necessity of the form of appeal; nor later did the French^ even in the long nego- 
tiations in which the validity of these claims was a principal subject of discussion, 
intimate in any way that they considered the appeal of importance or that they 
required it. 

We conclude, therefore, that under these exceptional circumstances a claim properly 
founded in law is not excluded from our jurisdiction because the supposed remedy by 
appeal was not exhausted, and this we hold upon two principal grounds: First, that 
by the action of the French Government such an appeal was useless or impracticable; 
second, that as between the United States and France such an appeal as a condition 
precedent to recovery was in effect waived. 

The decree condemning the Industry proceeds upon the theory that the vessel's 
rdle d'^quipage was not in the form said to be required by article 25 of the treaty of 
February 6, 1778, and also said to be required by certain French decrees declaring to 
be good and lawful prize every American vessel not having a rdle in a form prescribed. 

Colloquially a rdie d' Equipage is usually treated as a crew list, whereas in French 
law it is a more formal paper, with more extended requirements. 

To the first of the propositions contained in the court's decree a very clear answer 
is found in the fact that the treaty does not demand, as we have already decided, that 
a crew list of any kind be carried on the vessel. Article 25 of that instrument calls for 
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a ''letter or paeeport eziMP6S0Utt[ the name, property, and bulk of the ship, as also the 
name and puce of habitation m th& maater or commander of the said ahip, that it mary^ 
appear thereby that the ahip really and trulv belongs to the subjecta of one of the par* 
ties, ' ' tlds paaaport to follow a form annexed, to the treaty^ The ahip waa alao to have 
a certificate as to caigo, ahowing ahe waa not carrying contraband; but this certificate 
is not brought in question in meae caaea: The treaty therefore required two docu- 
menta: F^rat, a paaaport; aecond, a certificate aa to cargo. The form of paaaport an- 
nexed to the treaty runs aa followa: 

''The name of tne maater and the name, hailine port, and tonnage of the veaael are 
given, together with the name of the port in which ahe is lying[, aa well aa that of the 
port to idiich ahe ia bound; the general nature of her caKgo la deacribed, and it ia 
made known and certified that permiesion haa been given tne xnaater to proceed after 
he ahall make oath that the veaael belonga to one or more American citizens.'' 

Up to thia point, therefore, the paaaport's requirement ia a deacription of the veaael 
and cargo, with the name of the maater and a sworn statement aa to the citizenship Of 
&e owners. Up to this point, alao, the document follows exactly artiji^le 25 of the 
treaty, contains ever3rthing demanded by that article, and we are inf(»ined that it waa 
the custom of the United States in the English version of the paaaport to halt at thia 
point, while the versions in foreign languagea contained the concludmg portion, whidi 
we are now about to consider, ^ee (Hi^nal sea letter of the Zebra; claim allowed 
under treaty 1831 j original MSS. Department of State.) 

The master "will,*' it says further, keep the marine ordinances on board; in every 
port he "shall" show his sea letter; "shall'' give a faithful account of his voyage; and 
-shall " carry the colors of his country; and he shall (or will) enter in the proper office 
(remettra) — what? "a list, sifi;ned and witnessed, containing the names and siumamea, 
the places of birth and abode of the crew of his ship and of all who shall embark on 
board her, whom he shall not take on board without the knowledge and permission of 
the officers of the marine." 

There is no requirement here that the master shall carry on his vessel the document 
described, be it r61e d'6quipage or crew list. The demand of this clause is that such a 
document be deposited or filed (remis) in a proper place, and whether this be done 
before or after the passport issue is not material. That instrument simply declares 
that such a list has been, or at least will be, before sailing, properly filed, not carried. 
(Doc. 102, pp. 467 and 664; vol. 2, Prises Maritimes, p. 53.) 

The provision of Article IX of the treaty of 1788, relating as it d^es to consular righta 
in the arrest of deserting seamen, has no bearing upon this question. A semi-extra- 
territorial power is by that instrument given to French consular officers, and a way 
strictly marked out in which they shall pursue it. To arrest a deserter they must show 
him to be part of the vessers crew, and this they must do by exhibiting "the regis- 
ters of the vessel or ship's roll." This is a specific agreement relating to a specific 
subject, and has no reference to condemnations. 

The Industry was not condemned because the crew list had not been filed in the home 
port, but because the rdled' Equipage was not in form. The careful study and patient 
research of government counsel have failed to develop any treaty requirement that 
such a document be carried on board the vessel, while the United States Government 
constantly and most peremptorily insisted that during all the period now under dis- 
cussion the French demand was ille^l and imauthorized by treaty or other law. The 
Hnckney mission told M. Bellamy m October, 1787 (Doc. 102, pp. 466-7), that none 
ef our vessels had such a rdle; ana that if they were to surrender the property taken 
firom their fellow-citizens in cases where the vessel was not furnished with such a rdle 
the United States would become responsible fw the property so surrendered, as "it 
would be impossible to undertake to assert that there was any plausibility in the alle- 
gation that our treaty required a rdle d'^quipage." 

Pickering's interesting instructions to the Ellsworth mission, dated October 22, 
1799 (Doc. 102, p. 561), contain a very definite statement of the position of the Govern- 
ment on this subject. He lays down aa^ 

'^an indispensable condition of the [proposed] treaty a stipulation to make to the citi- 
zens of the United States full compensation for all losses and damages which they 
shall have austained by reason of irregular or ill^al captures or condemnations of 
their vessels and other property. And all captures and condemnations are deemed ir- 
regular or ill^al when contrary to the law of nations generally received and acknowl- 
edged in Europe, and to the stipulations in the treaty of amily and commerce of the 
6th of February, 1778, fairly and ingenuously interpreted while that treaty remained 
in force, especially when made and pronounced: 

"(1) Because the vessel's lading, or any part thereof, consisted of provisions or mer- 
chandise coming from England or her possessions. 

" ^2) Because the vesaefi were not provided with the r61es d'^uipage prescribed by 
tiie laws of France, and which it has been pretended were alao required by treaty* 
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''(3) Because sea-letters or other papers were wanting, or said to be wanting, when 
liie property shall have been, or shall be, admitted'or proved to be American. Such 
defect of papers, though it might justify the captors and exempt them fr<»n dam- 
ages for bringing in such vessefi for examination, could not with reason be a groimd 
of condemnation." 

- Further (m in the instruction, Mr. Pickering says: 

- "There never was, indeed, any intimation on the part of France from 1778, when the 
treaty of amity and commerce was made, until the passing of the decree of the Direc-' 
tory, in March, 1797, that a r61e d'^quipage, other tnan the ship's roll or the shipping 

Sapers [see act 1790], would be required. It was then suddenly demanded, ana the 
ecree * * * was instantly enforced and became a snare to the multitudes of 
American vessels, which, for want of previous notice, would not have on board the 
docimient in question, if their Government should permit them to receive a document 
which they were under no obligation to produce. For it cannot with any semblance 
of justice be pretended that the vessels of one nation are bound to furnish themselves 
with papers ia forms prescribed by the laws of another. And if we resort to the 
treaty of 1778, or to the sea-letter or passport annexed to it, on which letter the direc- 
tory pretended to found their decree concerning the rdle d 'Equipage, we shall see that 
these words are not to be found in either." (Ibid, p. 564.^ 

F(Hr the purpose of the argument, however, we may lor the moment admit the 
French contention in this matter — ^a contention now adopted by the defense — ^and 
concede that, by relation back through the passport to the 25th article of the treaty of 
1778, it became the duty of the vessel's master not to file a crew list at the port of 
departure, but to carry on his vessel a rdle d 'Equipage drawn and certified in accord- 
ance with the ordnances and decrees of France, ana not necessarily in accordance with 
the statutes of the United States, to which country his vessel belonged and of which 
country he was a citizen. 

The position being admitted, we must consider the amount of penalty which the 
vessel IS to suffer if such a rdle be lacking. What penalty does the treaty impose? 
That instrument says nothing about a rdle or crew list, but demands a passport, which 
latter document it is m*ged requires the presence of a rdle on the vessel; the treaty 
penalty, therefore, for the lack of this rdle, not mentioned in the body of the 
instrument, cannot be greater than the penalty for the lack of the passport which 
is there mentioned. The object of the passport provision is clearly to be ^thered 
from the wording of the treaty: "To the end that all manner of dissensions and 
quarrels may be avoided and prevented," says the 25th article, it is provided that 
when either party is at war the vessels of the other shall be furnished with passports 
describing the name, property, and bulk of the ship, together with the name and 
abode of the master, so that it may appear that the vessel ^'really and truly belongs 
to the subjects of one of the parties." Such is the substance of the 25th article, whose 
object as clearly expressed is not to affix penalties, but to avoid ''dissensions and 
quarrels." 

The 27th article provides, that if a merchant ship of either party meet a man-of-war 
or privateer of the other, the armed ship, *'for the avoiding of any disorder," shall 
remain out of cannon shot, send boats to the merchantman; put no more than two or 
&ree men on board, to whom tJie master shall ^ow his passport; having done which 
he may pursue his voyage, and the vessel may not be molested or searched in any 
manner, nor chased, nor fcwrced out of her course. The passport, then, being gvven 
for the purpose of preventing ** dissensions and quarrels," is by virtue of its presence 
alone to free the ship from search, chase, or forced deviation. No penalty is affixed 
for the lack of this passport other tiian what may be inferred, as, for example, that 
without it she would be liable to detention and search, and possibly to investigation 
by a prize court or other competent tribunal as to the honesty of her character and the 
innocence of her voyage. 

No treaty penalty bein^ affixed for the absence of a definitely prescribed docmnent, 
how can one oe held to exist for the absence of a subsidiary docmnent which the treaty 
does not require the master to exhibit, even if its presence on board be necessary? 
An American vessel boarded by a French officer need only, so says article 27, do one 
thing, need only show one paper, to wit, his passport; this done, he may immediately 
proceed. 

No rule of international law has been called to our attention, and none is known to 
us, which, in the absence of specific agreement to the contrary, requires the presence 
on vessels of any particular document. Some papers undoubtedly should be carried 
for protection; that is, carried for the benefit of the ship, to divert suspicion, to avoid 
detention and delajr, and to afford at least prima-facie proof that sne is what she 
pretends to be, an mnocent vessel engaged in legitimate ousiness. The nature and 
character of ships' papers is, however, usually a matter of municipal regulation to 
which foreign vessels must conform or incur certain reasonable penalties, enforceable 
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within the territorial jurisdiction o| the enacting Government. Many examples of 
municipal acts of this nature may be found in our own statute books. 

Sp^udng generally, however, aside from local regulations not enforceable by the 
Government of one nation over the vessels of another on the high seas, the class and 
kind of papers to be carried by a merchantman are prescribed by nis own Government, 
and as between him and a foreign vessel of war these papers are prima facie proof ^ 
innocence and honesty; but as they are not conclusive on these points, so is their 
absence no more than the foundation of a reasonable suspicion deservinff inquiry into 
tJie true character of the vessel and voyage. (See also Merlin, Prises Maritmies, vol. 
2, p. 51.) 

^^It is of the highest importance [says Ortolan] that a vessel be in position to prove 
her nationality. The fla^ is the distinctive evident sign of the vessel's national char- 
acter. Every State has its particular colors, under which its citizens sail. * * * 
But this distinctive sign cannot be the only one, for if it were it would be easy to 
disguise the nationality of a vessel. Therefore, to provide clear proof of this nation- 
ality, ships' papers or sea-letters are required, with which every merchantman should 
be provided. The number, nature, and form of these papers are regulated by the law 
of each country, usually through the provisions of codes of maritime commerce^ 
(R6des Internationales et Diplomatic de la Mer. Ortolan, vol. 1, p. 174.) 

^*The right to visit [says Hautefeuille] must be confined to an ascertainment through 
examination of official papers of the nationality of the vessel met, and also in case she 
is bound to an enemy's port, whether faithful to her duty she carries no arms or muni- 
tions of war; that is, that she is not guilty of interference in the hostilities. These 
two single points ascertained, and that onlv by documents coining from the neutral 
sovereign or his delegates, the cruiser should retire and allow the vessel, now recog- 
nized as neutral, to continue her voyage." (Hautefeuille, vol. 3, p. 428. Parsons- 
Shipping, vol. 2, pp. 475-477.) 

Tne lack of a particular ship ^s paper may be punishable under certain circumstances 
within local jurisdiction as a police measure, but never, so far as we know, by absolute 
confiscation when it is shown that the vessel is innocently pursuing a legitimate voy- 
age. An accident is easily su^posable by which, after leaving port and while on the 
high seas, all the papers of a ship may by fire or water be destroyed. On that account 
is she to be confiscated? We know of no rule of law, municipal or international, which, 
would authorize such a course. 

The Industry, it is said, did not have a proper r61e d' Equipage. The treaty did not 
require any, or, if it did, then it punished the lack of the rdle by detention, search^ 
and inconvenience only. The crew list is a paper usually carriea on a merchant ves- 
sel, but its absence is not, by international law,' punishable by confiscation. 

After all the discussion between the two Governments in regard to the r61e d' Equi- 
page, we find in article 4 of the treaty of 1800 provision for a passport identical in form 
with that of 1778, which could only have been so therein inserted because both Gov- 
ernments had a^eed upon what had alwa3rB been contended for by the United States 
and finally admitted bv France, that this form imposed upon the shipmaster no obli- 
gation to carry on boara his vessel the document technically known to the French law 
as a rdle d' Equipage. 

That France came openly to this position is shown by various cases. 

In the case of the Louise (13 Thennidor^ year IX) the Council of Prises decided that 
the laws of France relative to r61es d' Equipage should not be applied to foreign ships, 
it being sufficient that their r61es conformed to the laws of their own country. (TraitE 
des Pnses Mari times, Pistoye et Duverdy, vol. 1, p. 484.) 

In the cases of the Elizabeth (17 Pluviose, year VII) and of Les deux Amis (3 Mes^- 
dor, year VIII) it was held tliat even a failure to produce a proper passport or sea-letter 
did not warrant condemnation if the neutrality of the vessel sufficiently appeared 
from other papers or indicia on board. (Ibid., pp. 439, 479.) 

The commissioner of the French Government very thoroughly presented this whole 
question in the case of the Pigou, on trial before the Council of Prises. (TraitE des 
Prises Maritimes, Pistoye and Duverdy, vol. 2, pp. 51 et seq.) 

Among other things, he said that certainly the regulations of 1744 and 1778 and the 
orders or the directory required a rdle d' Equipage, certified by public officers at the 
port of departure. Certainly, also, the rdle d Equipage is not set forth in the treaty 
of 1778 as among the documents required to show neutrality. Whether the treaty 
or the French decrees should prevail he does not decide, but starting with the principle 
that all questions of neutrality are questions of good faith, in which actual facts, not 
simply appearances, must be examined, he holds that the absence of a required docu- 
ment or an irr^ularity in form does not authorize condemnation as prize. The truth 
must be sought, and that not by technical. forms; simple omissions or irregularities 
should never obscure the truth if it be otherwise proved. The essential question is^ 
whether the ship is or is not in fact neutral. It is not of importance that legislators 
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Have thought it their duty to require the presentation ol particular papers; the seyarit^ 
of the legislators is always subordinate to the surrounding: circumstances which alone 
lead to conviction. The neutrality should be proved, but this may be done notwith* 
standing the omission or irr^^larity of certain forms. On the other hand, fraud may 
be uncovered, though sou^t to be concealed under deceiving appearance. Au 
thorns and all subtleties of law must be thrown aside '41 faut proc^er par bonne et 
miire deliberation et y regEurder par la conscience . ' ' And the court followed his advice 
thus officially ^iven. 

We are irresistibly forced to the conclusion that a condemnation based simply on 
the absence of a rdle d'^quipage or upon its informality was illegal. 

We do not, however, hold that the absence or informality of a ship's paper may not 
create a suspicion calling for explanation, or that its absence or informality may not, 
in connection with other evidence, give good ground for investigation and smtable 

5iunishment. The cases now before us do not present this issue. In the case of the 
ndustry, Benj. Hawkes, master, for example, there is no allegation in the decree of 
the tribunal, nor is there anything in the proceedings tending to show that she was 
not what she pretended to be, an American vessel, owned by citizens of the United 
Btates, honestly pursuing a legitimate and peaceful voyage. The grounds of con- 
demnation were solely that the rdle d'6quip^e which the vessel had on board was not 
in form, heins signed only by one notary public ^^ without the confirmation of wit- 
nesses," and mere being written on the back of said rdle an unsigned certificate that a 
rdle d'dquipage was not necessary. 

It will probably become important to consider in the future the proposition of the 
defense that the captured vessel is required to prove her innocence — ^that is, that the 
onus probandi rests upon her in prize proceeding. In this case, however, there is no 
all^fation that the vessel was violating neutrality or violating any law of nations or 
any law of France, other than that which demanded a rdle d'^quipage in a prescribed 
form. Consideration of this question is therefore reserved. 

Some of the points presented in the argument we do not consider more in detail, as 
they have either been discussed by us before, or, in our jud^ent, are decided in the 
conclusions we have reached upon other contentions to which they are subordinate. 

We thank counsel, both those representing the claimants and those who appeared 
in behalf of the Government, for the valuable assistance they have rendered the court 
by the thorough presentation of the many and complicated questions involved in 
fliese cases. 

Motion denied. 
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WiLUAic R. HooPBR, Administrator, v. The Unttbd States, and Other Cases. 

Schooner John (H C. CL, p. 408.) 

Davis, J., delivered the opinion of the court: 

This court has now delivered three opinions upon general issues raised in the French 
Spoliations Cases. The first related to the broad questions as to the ^^^dity, against 
fiance, of the claims as a class, and the resulting liability of the United States to the 
claimants; the second was directed more especially to forms of pleading, the value of 
evidence, and rights of insurers; while the third disposed of a motion made by the 
defendants for a rehearing of the general questions discussed in the first opinion. 
(Gray, administrator, v. The United States, 21 C. Cls. B., p. 340; Holbrook, adminis- 
trator, V, The United States, 21 C. Cls. B., p. 334; Cushing, administrator, v. The 
United States, 22 C. Cls. B., supra.) 

A large number of cases have since been argued and submitted to the court, and 
certain general questions are found raised in many of them. Those questions we shall 
now proceed to discuss, as well as two points which were sent back by the court for 
further argument. 

DURATION or THE TREATIES OF 1778. 

It is uieed by the claimants that the treaties of 1778 remained in force, notwithstand- 
ing the abrogating act of July 7, 1798, until the final ratification of the treaty of 1800, 
and that these treaties prescribe the rule by which all the spoliation claims are to be 
measured. This position is denied by the Government. 
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For the purpose of this branch of the case, the period of the spoliations may be 
divided into two puts: that prior to July 7, 1798, and that subsequent thereto and 
jHior to the ratification of the treaty of 1800. 

As to the first pmod, we find the position on both sides to have been consistent, 
which a few citations covering different years will clearly show. 

In February, 1793, the National Convention granted substantial favors to the United 
States, among them openii^ the ports of the colonies to American ships, and granting 
to produce carried in American bottoms duties the same as those impoMd upon Fren^ 
vessels (Senate, 19th Cong., 1st sess., Doc. 102, p. 35). This was followed by the decree 
of March 26, 1793, granting new fovors to wnat the convention called their "ally 
nation" (ibid., p. 36). Soon after this M. Le Brun, the minister of foreign a£b^, 
replying to a complaint from our minister, Mr. Morris, said that he had requested the 
mmister of marine "to prevent in the future the vessels of our good allies from being 
exposed to the attacks of our ships of war and privateers'' (ibia., p. 38). Upon the 
9w May, 1793 ^ibid., p. 42), the convention paased a decree authorizing the airest of 
neutral vessels laden wholly or in part with neutral property and bound to an enemy 
port, or laden with enemy merchandise. Mr. Morris immeaiately demanded that the 
United States be exempted from the operation of this decree as contrarv to the terms 
of the treaty of commerce (ibid., p. 44). His roquest was complied witn, the conven- 
tion's action in this regard being based upon the sixteenth article of that treaty (ibid., 
p. 46). Now occurred a curious incident in legislative history. Five days, after the 
Nissage of the exemption the convention reversed its action. Mr. Moms protested 
ibid., p. 47), and the 1st July the convention again decreed "that the vessels of the 
Jnited States are not comprised in the dispositions of the decree of the 9th May, con- 
formably to the sixteenth article of the treaty concluded the 6th of February, 1778." 
July 27th this exception was annulled and the United States were again thrown under 
the effect of the original decree of the preceding May (ibid., p. Eo). Morris wrote 
Jefferson, then Secretary of State: "The decree respecting neutral bottoms, so fiur as 
it respects the vessels of the United States, has, you will see, been bandied about in a 
shameful manner. I am told, from Havre, that it is by the force of money tiiat the 
determinations which violate our rights have been obtained; and, in comparing dates, 
events, and circimistances this idea seems to be but too well supported " (ibid., p. 52). 
Prior to this Mr. Morris had written the minister of foreign affairs asking that the matter 
be fixed definitely, otherwise "we must expect to see that species of dispute multi- 
plied, in which cupidity on the one hand ana fear on the other will give place to calum- 
nious insinuations, which lead uninformed persons to think that tne interests of indi- 
viduals might influence the national decisions " (ibid. ^ p. 47). This note was followed 
by the exemption of July, soon after which Morris laia before the foreign office more 
specific charges (ibid., p. 51), notwithstanding which the exemption was again reversed. 
In all this transaction the existing force of the treaties of 1778 was nowhere denied, 
and in the two exceptions was expresslv admitted. 

At this time Gendt was carryiiu^ on nis objectionable course in the United States 
under the shelter, as he contended, of the treaties, whose binding effect Mr. Jefferson 
did not deny, while he disputed Genet's construction of them (ibid., pp. 53 et seq.). 

Mr. Morris still endeavored to secure exemption from the May decree, but without 
success, and finally he wrote, during October, 1793, that in effect the minister of for- 
^gn affairs had acknowledged and lamented to him the impropriety of the decree, 
"but unable to prevail over the greater influence for the repeal of it, he is driven to 
the necessitjr of exercising a step which it is not possible to justify. There is no use 
in arguing with those who are already convinced, and where no good is to be expected 
some evilmay follow. I have, therefore, only stated the question on its true ground, 
and leave to you in America to insist on a rigid periormance of the treaty or slide back 
to the eaual state of unfettered neutralitY " (ibid., p. 75). 

Mr. Monroe now succeeded Mr. Morris in Paris, and writing home that he "felt 
extremely embarrassed how to touch again upon their [the French] inMngement of 
the treaty of commerce, whether to call on them to execute it, or leave that questlcm on 
the ground I had first placed it. * * * Upon full consideration I concluded that it 
was the most safe and soimd policy to leave this point where it was before" (ibid., p. 
85). He evidently made a distinction between ^'advising and pressing" the execu- 
tion of the treaty and insisting upon its execution. Instep of demanmng its execu- 
tion as a r^ht he advised it as a politic act on the part of France, fearing that a more 
decided course on his part would lead to a counter demand for the execution by Hie 
United States of the guarantee clause. To this communication Monroe received from 
the Secretary of State a rather tart response, of which this is the important paragraph 
(ibid., p. 87): 
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'^ The fourth head of inquiry stated in your letter shows that you were possessed 
of cases which turned entirely upon the impropriety of the decree, and such, too, was 
certainly the fact. Now, without the abrogation of the decree, so far as it represented 
those cases, the redress which you were instructed to demand could not be obtained. 
In truth there was no cause or pretense for asking relief but upon the ^und of that 
decree having violated the treaty. Does not this view lead to the inevitable conclu- 
sion that the decree, if operative in future instances, would be no less disagreeable, 
and consequently that its operation in future instances ought to be prevented, a cir- 
cumstance which could be accomplished only by a total repeal?" 

Soon after this the convention resolved to carry into stnct execution the treaty of 
commerce of 1778 (ibid., p. 88), so that the year 1795 opened with a similar under- 
standing on each side as to the enduring force of the treaty. 

At this time commenced to circulate in France reports as to what Mr. Jay had been 
doing in England. Mr. Monroe thought the utmost cordiality had been restored 
between the two Republics, and yet feared that the prospect nad become clouded 
b^ the rumors from England. In August, 1795, newspapers reached Paris, which con- 
tained the text of the Jay treaty (ibid., p. 127), and so much feeling was aroused that, 
after considerable delay, it was decided to send an envoy to the United States to 
declare to our Government the dissatisfaction of the French in "respect to our treaty 
■with Great Britain and other acts which they deemed unfriendly to them" (ibid., p. 
129^; a course which Monroe endeavored to prevent. 

Thereupon followed, in March, 1796 (ibid., p. 131), a "summary exposition of the 
complaints of the French Government against the Government of the United States," 
in wnich an infraction of the treaties is relied upon as a legitimate grievance, and in 
answering which Monroe (ibid., p. 135) tacitly admits by his argument the endiiring 
force of those treaties. 

The Jay treaty was ratified, news thereof reached Paris (ibid., p. 142), and the 
threatening cloud burst. , 

The minister of foreign affairs informed Mr. Monroe that the Directory regarded the 
Jay treaty as a breach of friendship, and saw "in the stipulations which respect the 
neutrality of the flag an abandonment of the tacit engagement which subsisted between 
the two nations on this point since the treaty of commerce of 1778. * * * After 
this, citizen minister, the Executive Directory thinks itself founded in regarding the 
stipulations of the treaty of 1778 which concern the neutrality of the flag as aljtered 
ana suspended in their most essential parts by this act, and that it would fail in its 
duty if it did not modify a state of things which would never have been consented 
to but upon the condition of the most strict reciprocity" (ibid., p. 143). Monroe 
argued in reply that the treaty of 1778 had not been violated, closing with a renewal of 
his complaints of French conduct in regard to American commerce. 

Pinckney was now ordered out to succeed Monroe, but before he reached Paris 
France gave notice of intended reprisals (ibid., p. 147), and in October (1796) Monroe 
received a copy of the Executive Directory's decree of July 2, 1796, with notice that 
it would be applied to the United States, and that his functions as minister were sus- 
pended (ibid., p. 148). The decree provided that France should treat all "neutral 
vessels, either as to confiscations, as to searches or captures, in the same manner as 
they shall suffer the English to treat them.'* In communicating the decision of hia 
Government, however, 3ie French minister was careful to state that "the ordinary 
relations subsisting between the two people, in virtue of the conventions and treaties, 
shall not on this account be suspended." Pinckney arrived, but was not received, 
and Monroe was dismissed with language which Mr. Adams described as "studiously 
marked with indignities towards the Government of the United States." 

This brings us to the close of 1796, and however strained the relations of the two 
countries had become, neither had yet endeavored to throw off the yoke of the treaties; 
on the contrary, all discussion was founded upon them as still in force. 

In February, 1797, tiie French minister of foreign affairs claimed the benefit of the 
treaty in a feillacious argument as to the rMe d 'Equipage, suggesting incidentally that 
"the Federal Government doubtless had never ceased to look upon the treaty of 1778 
as obligatory upon the two nations" (ibid., p. 156). 

The decree of the Executive Directory of March 2, 1797, which is very harsh upon 
neutrals, speaks of the treaties as existing in a shape modified by the Jay treaty (ibid., 
p. 160). La April succeeding, the condemnation of an American vessel is excused as 
in accordance with treaty; and this is again done in the following November. The 
Instructions to Pinckney, Marshall, and Gerry (July 15, 1797) recognized the treaties 




action which in effect admitted their continuing force to that day. 
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The treaties of 1778, particularly the treaty of commerce, which is the important 
one for our purposes, were in existence until the passage of the abrogating act. What- 
ever disputes occurred between this country and France diuring the disturbed period 
following the conclusion of the Jay treaty arose from differences of interpretation of 
various clauses of the Franco-American treaty, and on neither side do we find seri- 
ously advanced a contention that the treaties were not in existence and were not bind- 
ing upon both nations. The United States distinctly lu-ged their enduring force, while 
the French departed from this position only in this (if it be a departure), that the Jay 
treaty introduced a modification into their treaty with us, of which they were entitled 
to the benefit. 

We are of opinion that the treaties of 1778, so far as they modified the law of nations, 
constituted the rule by which all differences between the two nations were to be meas- 
ured after Februarv 6, 1778, and before Julv 7, 1798. 

As to the period after Julv 7, 1798: On that date the abrogating act passed by the 
Congress was approved by the President and became a law within the jurisdiction of 
the Constitution; a law replacing to that extent the treaties, and binding upon all 
subordinate agents of the nation, inchiding it« courts, but not necessarily final as the 
annulment of an existing contract between two sovereign powers. 

A treaty which on its face is of indefinite duration and which contains no clause pro- 
viding for its termination may be annulled by one of the parties under certain circum- 
stances. As between the nations it is in its nature a contract, and if the consideration 
fail, for example, or if its important provisions be broken by one party, the other may, 
at its option, declare it terminated. The United States have so held in regard to the 
Clayton-Bulwer treaty, as to which Mr. Frelinghuysen, then Secretary of State, wrote 
Mr. Hall, minister in Central America (July 19, 1884): 

''The Clayton-Bulwer treaty was voidable at the option of the United Statee. 
This, I think, has been demonstrated fully on two grounds: First, that the considera- 
tion of the treaty having failed, its object never having been accomplished, the 
United States did not receive that for which they covenanted; and, second, that 
Great Britain has persistently \4olated her agreement not to colonize the Central 
American coast." 

Here concur two clear reasons for annulment, failure of consideration and an active 
breach of contract. 

Abrogation of a treaty may occur by change of circumstances, as: 

"When a state of things which was the basis of the treaty, and one of its tacit con- 
ditions, no longer exists. In most of the old treaties were inserted the clausula rebus 
sic stantibus, by which the treaty might be construed as abrogated when material 
circumstances on which it rested changed. To work this effect it is not necessary 
that the facts alleged to have changed should be material conditions. It is enougn 
if they were strong inducements to the party asking abrogation. 

"The maxim 'Conventio omnis intelligitur rebus sic stantibus ' is held to apply to 
all cases in which the reason for a treaty has failed, or there has been such a cnange 
of circumstances as to make its performance impracticable except at an unreasonable 
sacrifice." (WTiarton's Com. Am. Law., § 161.) 

"Treaties, like other contracts, are violated when one party neglects or refuses 
to do that which moved the other party to engage in the transaction. * * * When 
a treaty is violated by one party in one or more of its articles, the other can regard 
it as broken and demand redress, or can still require its observance." (Woolsey, 
§ 112.) 

The United States annulled, or at least attempted to annul, the treaties with France 
upon the grounds, stated in the preamble of the statute, that the treaties had been 
repeatedly violated by France, that the claims of the United States for reparation 
of the injuries committed against them had been refused, that attempts to negotiate 
had been repelled with indignity, and that there was still being pursued against 
this country a system of "predatory violence infracting the said treaties and hostile 
to the rights of a free and independent nation." Such were the charges upon which 
was based the enactment that "the United States are of right freed and exonerated 
from the stipulations of the treaty and of the consular convention heretofore con- 
cluded between the United States and France, and that the same shall not hence- 
forth be regarded as legally obligatory on the Govemment or citizens of the United 
States." 

The treaties therefore ceased to be a part of the supreme law of the land, and when 
Chief Justice Marshall stated, in July, 1799 (Chirac v. Chirac, 2 Wheaton, 272), that 
there was no treaty in existence between the two nations, he meant only that within 
the jurisdiction of the Constitution the treaties had ceased to exist, and did not mean 
to decide, what it was exclusively within the power of the political branch of the 
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Government to decide, that, as a contract between two nations, the treaties had 
ceased to exist by the act of one party, a result which the French ministers after- 
wards said could be reached only by a successful war. 

The only question we have now to consider is that of the international relation. 
The annulling act issued from competent authority and was the official act of the 
Government of the United States. So far as it was within the power of one party 
to abrogate these treaties it was indisputably done by the act of July 7, 1798. Not- 
withstanding this statute, did not the treaties remain in effect to this extent, if no 
fiulher, that they furnish a scale by which the acts of France, which we are charged 
to examine, are to be weighed; and in considering the legality of those acts are we 
not to follow the treaties where they vary the law of nations? The claimants in 
very learned and philosophical arguments contend for the affirmative. 

In the first place we are referred by them to the course of the Executive; this, 
it is said, is binding upon the judiciary, and is favorable to their contention. This 
position we will first examine. 

In 1829 the Supreme Court had occasion to construe the treaties relating to the 
purchase of Louisiana, particularly that of San Ildefonso.* The Executive had 
already given an interpretation to that instrument, and Marshall, C. J., who delivered 
the opinion of the court, said on this point (Foster et al. v. Neilson, 2 Peters, 253): 

* * In a controversy between two nations concerning national boundary, it is scarcely 
possible that the courts of either should refuse to abide by the measures adopted by 
its own Government. There being no common tribunal to decide between them, 
each determines for itself on its own rights, and if they cannot adjust their differences 
peaceably, the right remains with the strongest. Tne judiciary is not that depart- 
ment of the Government to which the assertion of its interests against foreign 
powers is confided; and its duty commonly is to decide upon individual rights, 
according to those principles which the political departments of the nation nave 
established. If the course of the nation has been a plain one, its courts would hesi- 
tate to pronounce it erroneous. We think, then, however individual judges might 
construe the treaty of San Ildefonso, it is the province of the court to conform its 
decisions to the will of the legislature if that will has been clearly expressed " (p. 307). 

In United States v. Arredondo (6 Peters, 711) and in Garcia v. Lee (12 Peters, 511) 
this principle was acknowledged and affirmed, while later in Williams v. Suffolk Insur- 
ance Company (13 Peters, 415) the court said as to the recognition of Buenos Ayres (p. 
420): 

"And can there be any doubt that when the Executive branch of the Government, 
which is charged with our foreign relations, shall in its correspondence with a foreign 
nation assume a fact in regard to the sovereignty of any island or country, it is con- 
clusive on the judicial department? And in this view it is not material to inquire, 
nor is it the province of tne court to determine, whether the Executive be rignt or 
wrong. It is enough to know that in the exercise of his constitutional functions he 
has decided the question. Having done this under the responsibilities which belong 
to him it is obligatory on the people and Government of the Union. * * * In the 
cases of Foster and Nelson (2 Peters, 253, 307) and Garcia v. Lee (12 Peters, 511) this 
court have laid down the rule that the action of the political branches of the Govern- 
ment in a matter that belongs to them is conclusive. " 

We find in Phillips v. Phillips an even stronger affirmance of this position when 
the court say that in cases like it *Hhe judicial is bound to follow the action of the 
political department of the Government and is concluded by it" (92 U. S. R., 130). 

The action of the Executive is, then, conclusive upon the juaiciary when that 
action is taken within the jurisdiction ffiven by the Constitution. That instrument 
marks out with marvelous clearness ana foresight the duties assigned to each of the 
three branches of Government therein created; within its own domain each of these 
branches is supreme, the executive no less than the legislative, the legislative no 
less than the judiciary, and the judiciary no less than either of the other two. How 
does this rule apply to the cases now before us? The legislature, with the President 
who approved the bill, have annulled the treaties to the extent of whatever power 
they may have had in the premises, which is all the power possessed by the United 
States over the subject-matter. Do subsequent acts of the Executive alone imder 
these circumstances, acts done in an effort to procure compensation for injured citi- 
zens, statements made and positions assumed in a negotiation, many of them perhaps 
taken argumentatively, others perhaps advanced in an effort to reach a middle ground 
upon which both parties could stand and which would result in substantial advantage 
to the nation and its individual citizens; do such acts, statements, or positions neces- 
sarily bind us here? 

Tne statute which gives us all the jurisdiction we have over these claims reauires 
us to examine, not those claims which the United States advanced, but those claims 
of specified classes which were "valid" ''upon the French Government. " It cannot 
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be seriously contended that because the Executive pressed a claim that the claim 
was therefore "valid" as between the nations. The act clears any doubt on this 
point, if there could be any, by prescribing the test we are to apply in ascertaining 
the validity of a claim; that test is "the rules of law municipal and international and 
the treaties of the United States applicable to the same. " 

The distinction we have heretofore made must be emphasized between the- position 
and jurisdiction of this court under this very exceptional statute, and their position 
and jurisdiction, or those of any other court of the United States, when acting under 
general laws, whether statutory or unwritten. 

Because tne President urged a claim upon France it did not necessarily become 
as between France and the United States a "valid" claim. The rule as to the effect 
of Executive decision applies as well in France as in the United States; France 
resisting the claim may contend with equal force that her position ia correct, and 
yet one of the parties to the dispute must be wrong. This reductio ad absurdum 
seems hardly necessary, and yet it serves to illustrate the distinction we seek to make 
clear as to this court's peculiar jurisdiction. Suppose the decision of the Executive, 
€ven in the case assumed, be binding upon the judiciary administering the law within 
the United States, and the authorities do not ^o to this extent, still it does not follow 
that such a decision upon any of these claimsis bindu]^ upon us now. We are instructed 
to discover, not what the Executive believed or contended for or argued, but what 
claims were in fact and in law "valid" as against France, and valid oy the rules of 
law, municipal and international, and the treaties. 

The contention has, however, other aspects, which must have serious examina- 
tion; and it therefore becomes necessary to see what was the contention of this Govern- 
ment as to the treaty rules after the passage of the. annulling statute. For this purpose 
we must again turn to the correspondence. 

It is well to bear in mind that the question of the guarantee had well nigh been 
eliminated from discussion. France had never formally asked its enforcement; on 
the contrary, had preferred that we should remain at least nominally neutral that 
she might reap the benefit of our food supply. Monroe had feared that too strong a 
position on our part might bring about a demand for the aid pledged; but Pickering 
had no apprehension, and clearly regarded the obligation as without practical danger. 
Fear of the guarantee hampered our officers; but the real practical difficulty on the 
French side was the Jay treaty; on ours, the spoliations. 

Monroe was dismissed; Pinckney was not received; the Pinckney, Marshall, Gerry 
mission was not officially recognized, and they had returned home, when, in October, 
1799, Mr. Pickering, Secretary of State, addressed to Messrs. Ellsworth, Davies, and Vans 
Murray, the newly appointed ministers to France, their instructions, in which under 
thirty different heads, concluding with seven ultimata, he set forth the position of the 
United States. He told them that the conduct of France would well have justified 
an immediate declaration of war, but desirous of maintaining peace and being willing 
,to leave open the door of reconciliation, the ' ' United States contented themselves with 
preparations for defense, and measures calculated to protect their commerce" (Doc. 
102, p. 561). The claims for "spoliation" are to be advanced immediately as an 
indispensable condition of a treaty, and all captures and condemnations are to be 
deemed "irregular or illegal when contrarjr to the law of nations generally received 
and acknowledged in Europe, and to the stipulations in the treaty of amity and com- 
merce of the 6th of February, 1778, fairly and ingenuously interpreted, while that 
treaty remained in force, especially when made and pronounced."^ 

In this instruction, then, Mr. Pickering draws the line very distinctly between the 
standard of demand as to claims arising prior to the annulling statute and those founded 
upon acts committed subsequent thereto. Further on he says (ibid., p. 570): 

"The seventeenth and twenty-second articles of the commercial treaty between the 
United States and France of February 6, 1778, have been the source of much altercation 
between the two nations during the present war. The dissolution of that and our other 
treaties with France leaves us at liberty with respect to future arrangements; with the 
exception of the now preferable right secured to Great Britain by the twenty-fifth 
article of the treaty of amity and commerce. In that article we promise mutually, 
that while we continue in amity, neither party will in future make any treaty that 
shall be inconsistent with that article or the one preceding it. We cannot, therefore, 
renew with France the seventeenth and twenty-second articles of the treaty of 1778. 
Her aggressions, which occasioned the dissolution of that treaty, have deprived her 
of tiie priority of rights and advantages therein stipulated." 

He speaks of the dissolution" of the treaties as of an existing fact, says the United 
States can make no treaty, that is, no new treaty inconsistent with the Jay treaty, that 
therefore they cannot "renew" — note the word — certain articles of the French treaty; 
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in short, the whole instruction is founded upon an admission at least, if not an assertion, 
that the treaties no longer were in force. 

The newly appointed ministers, acting under these instructions, opened negotia- 
tions by proposing to arrange, first, claims of citizens of either nation, whether founded 
on contract, treaty, or the law of nations, and then to stipulate for reciprocity and free- 
dom of commercial intercourse (ibid., p. 580). The French, however, thought the 
first object of negotiation should be ''the determination of the regulation^ and the steps 
to be followed for the estimation and indemnification of injuries for which either 
nation may make claim for itself, or for any of its citizens. And the second object is to 
assure the execution of treaties of friendship and commerce made between the two 
nations" (ibid., p. 581). We have already so fully considered the details of this long 
negotiation (21 C. Cls. R., pp. 340, et seq.) that they need not now be repeated. A 
careful re-reading of all the correspondence which we have been able to obtain on this 
subject but confinns our previous conclusion that: 

"Starting under their instructions, events had forced the ministers to offer unlimited 
recognition of the treaties of 1778, coupled with a pecuniary equivalent to extinguish 
in the future their most onerous provisions; even this was not accepted, and the French, 
returning to their oripnal ground, said that no indemnity could be granted unless the 
treaties were recognized without qualification as to the future, and this they said with 
the avowed object of avoiding the payment of indemnity." 

The American ministers recognized that the French contention had substantial 
value, so much so that they offered 8,000,000 francs to settle it; but they did not recog- 
nize that it was correct in fact or law, or that the annulling act was without effect. On 
the contrary they argued: 

*'A treaty being a mutual compact, a palpable violation of it by one party did, by 
the law of nature and of nations, leave it optional with the other to renounce and declare 
the same to be no longer obligatory. * * * For a wrong decision it would doubtless 
be responsible to the injured party, and might give cause for war; but even in such case, 
its act of public renunciation being an act ^dthin its competence would not be a void 
but a valid act, and other nations whose rights might thereby be beneficially affected 
would so regard it. " (Doc. 102, p. 612.) 

Finally, the second article of the treaty of 1800, as signed in Paris, expressly stated 
that the ministers plenipotentiary of the two parties were not able to agree respecting 
either the treaties or indemnities. These points then remained as they were at the 
opening of the negotiation. 

We fail to find that the Executive did, after the passage of the annulling statute, 
recognize the existing force of the treaties as an international obligation, whatever 
value may have been accorded to the ('laim of France that one party was without power 
to abrogate them. 

The course of the Executive in the long contentions with France is not binding upon 
us now under the jurisdiction given by the statute of January, 1885. That statute 
grants a very peculiar power, imposes upon us a very original duty — that of examining 
in the light ot law, municipal and international, and in the light of the treaties, the 
validity of the claims of this Government s^ainat that of France. Such a grant of 
jurisdictional power necessarily negatives any binding presumption founded upon 
executive action. The President, individually and through the Secretary of State, 
expressly and repeatedly demanded satisfaction of the spoliation claims; this was of 
course known to the legislature which directed us to investigate these very claims. 
The Congress does not do a vain act, and to require us to examine the validity of claims 
under a rule of law which presupposes them to be valid because the Executive urged 
them in diplomatic negotiation would be vain. The intention of the statute is that we 
shall not be concluded by the President's position in these negotiations, but shall, 
under the standard set for us, inauire afresh as to the claims' "validity " against France. 
Even if this were not so, still there is nothing in the action of the Executive, after 
the act of 1798, tending to show an intention to recognize the continuing existence 
of the treaties. On the contrary, the whole argument proceeded upon the opposite 
hypothesis. 

Claimants contend that not the act of 1798 but the agreement to expunge the second 
article of the treaty of 1800 terminated the treaties of 1778. The rescission of that ar- 
ticle undoubtedly terminated the dispute as to the existence of these treaties and re- 
moved that dispute from the forum of international discussion. We are not prepared 
to admit that it recognized as valid the contention of France as to the treaties, although 
it recognized that tne contention had substantial value. A claim may be admitted 
to have value for purposes of negotiation or compromise without an admission of its 
validity in fact or law. This is true in private affairs, and is especially true in diplo- 
macy where questions of National pride, tradition, custom, and pique have to be con- 
sidered most carefull}'^ and often are of most serious importance. 
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Counsel urge that France insisting the treaties remained in force should be bound by 
them, and they make the apt illustration that if the two nations had agreed at the time 
upon mutual indemnities France would have been held to the treaty rules. This 
assumption is probably correct. France having obtained the benefit she desired would 
in justice be bound by the corresponding obligation. ''Qui sen tit commodum sen tire 
debet et onus. ' ' But that is not this case, for France entirely failed to secure a recogni- 
tion of the continuing force of the treaty. 

The treaty of 1800 contained a provision that "property captured and not yet defini- 
tively condemned" should be restored upon production alone of the passport of 1778. 
These captures must, in almost all instances, if not in all, have taken place subsequent 
to the annulling statute, and it is urged with much force that if the treaties were non- 
existent France was entitled to demand the proofs required by the general law of na- 
tions; as she expressly yielded this point and, as to these cases, agreed to abide by 
the treaty rule, therefore -it can not be doubted (urge counsel) that had these claims 
now before us been taken into the treaty of 1800 they would have been subjected to the 
same standard. 

Perhaps they would have been. France, obtaining treaty recognition, would have 
been bound by treaty rules; but this did not qccut, and as France failed to obtain 
treaty recognition is die therefore to be bound by treaty rules because in one instance 
she made a special exception in specific terms? We think not. A treaty changes the 
law of nations only in so far as it contains provisions to that effect. The parties may 
covenant that as between themselves the law of nations shall not apply in particular 
instances; except in those instances that law remains in force. 

The treaties had served their purpose; the conditions which they contemplated had 
changed . Whatever may have been the justice of French complaints of our course with 
Great Britain, and whatever may have been her rights under the circumstances, still 
she had so invaded the rights of the United States to free commerce in innocent cargoes 
upon the high seas that a case was presented of such failure of consideration, and of such 
active infraction of the treaties, that this country was in a position to proclaim them 
ended. 

Free ships, free goods, had become a dead letter. The passport which the treaty pre- 
scribed as a sufficient protection was disregarded, and various other aggressions upon the 
shipping of the United States were committed; aggressions admittedly forbidden by 
the treaty provisions. 

We are of opinion that the circumstances justified the United States in annulling 
the treaties of 1778; that the act was a valid one, not only as a municipal statute, but as 
between the nations; and that thereafter the compacts were ended. We fail to find any 
agreement by France as to these claims to submit to the treaty rules after July 7, 1798, 
the treaties not being recognized by us, and we conclude that the validity of claims not 
expressly mentioned in the treaty of 1800, which arose after July 7, 1798, is to be ascer- 
tained by the principles of the law of nations recognized at that time, and not by ex- 
ceptional provisions found in the treaties of 1778. 

INSURANCE TO CpVER. 

Insurance to cover is that amount of insurance which in case of accident will entirely 
reimburse the insured for his loss. It includes not only the value of the property, but 
also the cost of the insurance procured to protect it. 

Phillips in his work on insurance thus states the question argued here (§ 1221): 

''The premium on the premium is to be included in computing the amount to be 
insured in order to cover the interest and replace the exact value of the subject in case 
of total loss." 

Some of the claimants ask that they be allowed unpaid premiums of insurance as an 
element of the value of property lost, and if so that such premium be allowed upon the 
theory of insurance to cover. 

The able arguments and briefs of counsel for claimants on these questions have been 
listened to and examined with great care. Whatever difficulty we might find were the 
matter here presented for the first time is removed by the precedents established by 
the Supreme Court. In the Anna Maria (2 WTiarton, 325) the court allowed "The 
value of the vessel and the prime cost of the cargo with all charges, and the premium 
of insurance, where it has been paid, with interest." In Malley v. Shattuck (2 Cranch, 
458) the court said (citing The Charming Betsey) : 

"In pursuance of that rule the rejection of the premium for insurance, that premium 
not having been paid, is approved ; but the rejection of the claim for outfits of the vessel 
and the necessary advance to the crew is disapproved. Although the general terms 
used in the case of The Charming Betsey would seem to exclude this item from the 
account, yet the particular question was not under the consideration of the court, and 
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it is conceived to stand on the same principle with the premium of the insurance, if 
actually paid; which was expressly allowed." 

Followmg liie Supreme Court we shall allow premiums of insurance when actually 
paid, and not otherwise. 

ARMED VESSELS. 

In cases heretofore submitted a question arose as to the effect upon claimants' rights 
of the following facts, or either of them, should they or either of them be found to exist: 

A. That the vessel acted as a privateer. 

B. That the vessel possessed the license or authority described in either the act 
of June 25, 1798, or in the act of July 9, 1798, authorizing the class of seizure described 
in those acts or in the act of May 28, 1798. 

These questions were ordered to be and have been reargued. 

The provisions of the three laws above recited are very different in effect, that of 
the latest date being the one most important in the consideration of these cases. The 
act of May 28 (1 Stat. L., 561), **to more effectually protect the commerce and coasts 
of the United States " empowered the President to give certain orders to the armed 
vessels of the nation and contained no allusion to vessels owned by individuals. 
The act of June 25 (ibid., p. 572) authorized "the defense of the merchant vessels 
of the United States against French depredations,*' and to that end allowed the com- 
manders and crews of such vessels to "oppose and defend against any search, restraint, 
or seizure" attempted by a French vessel, to "repel by force any assault or hostility" 
on the part of sucn French vessel, to "subdue and capture the same" and to retake 
any American vessel captured by the French. 

The act of July 9 (ibid., p. 578) gave to private armed vessels specially commis- 
sioned the same license and autJiority "for the subduing, seizing, and capturing 
any armed French vessel, and for the recapture of the vessels, goods, and effects of 
the people of the United States, as the public armed vessels of the United States 
may by law have" (§2). This statute, merefore, authorized private armed vessels 
to take any armed French vessel "found within the jurisdictional limits of the United 
States or elsewhere on the high seas" (§1), and to recapture American vessels taken 
by the French. (See acts May 28 and June 25, 1798.) 

Many of the vessels whose cases are before us carried armament of some kind, and 
several are shown to have had a special license, commission, or authority issued 
probably by virtue of the power given the President in the last two acts of Congress. 

The marked distinction between the act of June and that of July is in this: The 
former permitted defense only except in the matter of recapture, while the latter 
authorized attack, but attack only on armed vessels. Nowhere in the statutes is 
there any permission given to molest French merchantmen, althoug^h France was 
then en^ged in the acts of illegal seizure and condemnation from which the spolia- 
tion claims arose. Defendants urge that the arming of a merchantman and th6 
presence on board of a special license under the acts cited destroyed any right of 
recovery as against France and consequently as against the United States. 

We have held (Gray's case, 21 C. Cls. R., 375) as to the relations between the two 
countries during the period in question that "no such war existed as operated to 
abrogate treaties, to suspend private rights, or to authorize indiscriminate seizures 
and condemnations; that, in short, there was no public general war, but limited 
war, in its nature similar to a prolonged series of reprisals." There was not what 
Wheaton calls "a perfect war," but a war "limited as to places, persons, and things;" 
the Congress authorized hostilities, but only on the high seas or within the jurisdic- 
tional limits of the United States, and then only by certain specified vessels upon 
certain specified vessels. As far as Congress authorized and tolerated it so far might 
we proceed in hostile operations, and the word " enemy "^goes the full length of this 
qualified war and no further (21 C. Cls. R., 371). The hostilities were confined on 
me side of the United States to attack on French armed ships and to recapture of 
our own. The capture of enemy mercantile shipping is an important mark of a state 
of war, one of its principal incidents, and it is significant of the relations between 
the two Governments that not a movement was made by Congress or the Executive 
in this direction. 

A privateer is an armed vessel belonging to one or more private individuals, licensed 
by Government to take prizes from an enemy; its authority in this regard must 
depend altogether upon the extent of the commission issued to it, and is qualified 
and limited by the laws under which the commission is issued. {The Thomas Gib- 
bona, 8 Cranch, 421.) 

Letters of marque and reprisal may theoretically issue in time of peace (articles 
of Confederation signed 1778, art. 9), sis they forni a "mode of redress for some specific 
injury which is considered to be compatible with a state of peace and permitted by 
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the law of nations" (Kent, vol. 1, p. 61). The commission authorizes "tfie seizure 
of the property of the subjects as well as of the sovereign of the offending nation 
and to oring it in to be detained as a pledge, or disposed of under judicial sanction 
in like manner as if it were a process of distress under national authority for some 
debt or duty withheld" (Ibid.). Speaking very technically, a letter of marque is 
merely a permission to pass the frontier, while a letter of reprisal authorizes a ^^ taking 
in return, a taking by way of retaliation, a captio rei unius in alterius satisfactionem. 
The colloquial use together of the two names, letter of marque and letter of reprisals, 
leads sometimes to misimderstanding as to the differing effect of each, one being 
a simple authority to depart, the other an authority to seize property in compensation 
for an injury committed. 

The licenses or commissions of 1798 contained no hint of intended reprisals, for no 
authority to seize a Frencli merchantman is contained in them, although the French 
had long been capturing our commercial marine. There was, however, express au- 
thority to seize armed vessels and to recapture American vessels; that is, in its essence, 
authority to defend, not to attack. 

Within the limits prescribed by the Congress there was war; limited, imperfect war, 
not general public war, but war complete as to the vessels engaged in it to the extent 
only of the powers given by the Confess. Following in the path marked out by the 
Supreme Court in the prize cases which came before them during this period, and of 
which Bass v. Tingey is a fair example, we are led to the conclusion that where a private 
vessel is fitted for tne purpose of attacking armed French vessels, and of recapturing 
American vessels seized, she fell within the rules of war, and if captured, became 
legitimate prize. The relations of the two nations being strained to hostilities within 
certain distinctly defined bounds, within those bounds the active agents of either 
Government were subject to the rules of war, and vessels intending to seize must sub- 
mit to seizure. 

It does not, however, follow that every vessel having a special license under the 
acts of 1798, or every vessel having some armament on board, falls within this rule. 
Long within the memory of men now living, many portions of the ocean since freely 
opened to commerce were infested by pirates who ooarded peaceful merchantmen, 
plundered the vessels, and murdered tne crews, or dragged them to the horrors of 
slavery. The literature relating to the early part of the century is filled with anecdotes 
based upon the outrages of such freebooters, and the heroic deeds of those sent out by 
the different Governments to capture or destroy them. Vessels tempting these waters 
found it advisable to carry some armament, so that failing efficient convoy, or in case 
of other accident, they might be prepared to cope on comparatively equal terms with 
these robbers of the sea. 

At the particular period we now are considering, to the danger from pirates in 
some parts of the world was added the danger from French privateers, who acted in so 
illegal and unjustifiable manner as to call &om Lord Stowell this opinion: 

" It has certainly been the practice of this court, lately, to grant salvage on recapture 
of neutral property out of the hands of the French, and I see no reason at the present 
moment to depart from it. I know perfectly well that it is not the modern practice of 
the law of nations to grant salvage on recapture of neutral vessels, and upon this plain 
principle, that the liberation of a clear neutral from the hand of the enemy is no essen- 
tial service rendered to him, inasmuch as that same enemy would be compelled by the 
tribunals of his own country, after he had carried the neutral into port, to release him, 
with costs and damages for the injurious seizure and detention. . This proceeds upon 
the supposition that those tribunals would duly respect the obligations of the law of 
nations; a presumption which, in the wars of civilized nations, each belligerent is 
bound to entertain in their respective dealings with neutrals. But if being notorious 
to all Europe, in the present war, that there has been a constant struggle maintained 
between the governing powers of France, for the time being, and its maritime tribu- 
nals, which should most outrage the rights of neutral property — the one by its decrees 
or the other by its decisions — the liberation of neutral property out of their possession 
has been deemed, not only in the judgment of our courts, but in that of neutrals them- 
selves, a most substantial benefit conferred upon them, in a delivery from danger 
against which no clearness and innocence of conduct could afford any protection. 
And a salvage for such service has not only been decreed, but thankfully paid, ever 
since these wild hostilities have been declared and practiced by France, against all 
acknowledged principles of the law of nations and of natural justice. When these 
lawless and irregular practices are shown to have ceased, the rule of paying salvage for 
the liberation of neutral property must cease likewise. 

"No proof is offered that the maritime tribunals of France have, in any degree, 
corrected either the spirit or the form of their proceedings respecting neutral property 
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generally; and, therefore, I shall not think myself authorized to depart from the prac- 
tice that ha? been pursued, of awarding a salvage to the captors.*' {The Onskan, 2 
Robinson, pp. 300, 301.) 

And later he said: 

" It is certainly true that the standing doctrine of the court has been that neutral 
property, taken out of the possession of the enemy, is not liable to salvage. It is the 
doctrine to which the coiut has invariably adhered till it was forced out of its course 
by the notorious irregularities of the French cruisers and of the French Government, 
which proceeded without any pretense of sanction from the law of nations, to con- 
demn neutral property. On these grounds it was deemed not unreasonable by neutrals 
themselves that salvage should be paid for a deliverance from French capture. The 
rule obtained early in the war, and has continued to the present time. It is said that 
a great alteration Ifias taken place in the French proceedings, and that we are now to 
acknowledge a sort of return of * Satumia regna. ' This court is not informed, in a sat- 
isfactory manner, that any such beneficial change has taken place in the administra- 
tion of prize law in the tribunals of France; and, therefore, it will continue to make the 
same decree till the instructions of the superior court shall establish a different rule." 
(Eleonora Catharina, 4 Rob., 157. See also Talbot v. See man, 1 Cranch, 1.) 

In the Gulf of Mexico the danger of seizure by small vessels, technically French 
privateers, but actually so irresponsible to governing power as to be in form only supe- 
rior to freebooters, made the possession of some armament by an innocent trader a 
matter of wise precaution, if not of necessity, especially as in some instances the dan- 
ger from the French tribunals was nearly as great as from the privateers. We are told, 
for exami)le, that vessels were condemned by such tribunals because the ship's com- 
pass had an English brand, because the cooking utensils were of English manufacture, 
or because the vessel was destined to an English port. The Secretary of State thus 
characterized the situation: 

"American property had even been taken when in their own ports, without any 
pretense, or no other than that they wanted it. At the same time their cruisers are 
guilty of wanton and barbarous excesses, by detaining, plundering, firing at, burning, 
and distrc^ssing American vessels." 

The acts of the French privateers were so illegal as to be stigmatized as "piracies" 
both by ^Ir. Pickering and in the two Legislative Councils of France (Doc. 102, p. 410). 

As early as June, 1793, Morris complains "of the plundering of our ships, of which 
complaints are daily made to me and which the present Government of the country 
is too feeble to prevent" (ibid., p. 48), and he writes to the P>ench minister "that it 
will be very difficult, and perhaps impossible, to prevent your privateers from com- 
mitting illegal and outrageous acts as long as they are permitted to bring into your ports 
all the American vessels laden with articles of food. for countries at war with France" 
(ibid., p. 49). Later he informs the Secretary of State that "in the present state of 
the country the laws are but little respected; and it would seem as if pompous declara- 
tions of the rights of man were reiterated only to render the daily \dolation of them 
more shocking" (ibid., p. 52). In October he says, "the courts chicane very much 
here," and he speaks of tneir proceedings as "iniquitous " (ibid., p. 67). In December, 
1796 (ibid., p. 151), Major Mount fiorence, in his general report as to American commer- 
cial interests in France, says that on the 27th of the preceding April power had been 
given to the tribunals of commerce in every port of France to take cognizance in the 
first instance of every matter relative to captures at sea, with an appeal to the civil 
tribunals of the different departments, and with a reference in certain instances to 
the minister of justice. 

He adds: 

"The tribunals of commerce are chiefly composed of merchants, and most of them 
are directly or indirectly more or less interested in the fitting out of privateers, and, 
therefore, are often parties concerned in the controversies they are to determine "upon." 

In illustration he cites the condemnation of the Royal Captain, saying that most of 
the "iudf>38 were concerned in the capturing privateer." 

In January, 1797, Mr. Pickering wrote to Mr. Pinckney as follows: 

"The commissioners and special agents of the French Republic in the West Indies 
are destroying our commerce in the most wanton manner. They have issued orders 
for taking all American vessels bound to or from English ports — not those only which 
the English occupy in St. Domingo, but those of their own islands. They condemn 
without the formality of a trial. These orders appear from the information I have 
received to have been issued in consequence of letters from Mr. Adet, who, you will 
see in his note of November 15, said the French armed vessels were not merely to cap- 
ture American vessels, but to practice vexations towards them, and who, I am further 
informed, wrote to the commissioners that they could not treat the American vessels 
too badly. This state of things can not continue long. It makes little difference 
whether our vessels go voluntarily to French ports or are carried in as prizes. In the 
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latter case they condemn without ceremony, and, in the formei^ they forcibly take the 
cargoes, heretofore with promises of payment, which they generally broke; and now, 
I am told, without even deigning to give their faithless promises " (ibid., p. 154). 

In the following February he writes again to Pinckney, saying (ibid., p. 154): 

"The spoliations on our commerce by French privateers are daily increasing in a 
manner to set every just principle at defiance. If their acts were simply the violation 
of our treaty with France the injuries would be comparatively trifling, but their out- 
rages extend to the capture of our vessels merely because going to or from a British 
port. Nay, more, they take them when going from a neutral to a French port. In 
truth, there is, in a multitude of cases, little difference whether our vessels are carried 
in as prizes or so voluntarily to the French ports in the islands for the purposes of 
traffic; the public agents take the cargoes by force and fix their own terms, giving 
promises of distant payment, which are seldom duly performed. With regard to the 
vessels carried in as prizes, the agents and tribunals oi the French Government act in 
concert with the privateers. The captured are not admitted to defend their property 
before the tribunals; the proceedings are wholly ex parte. We can account for sucn 
conduct only on the principle of plunder, and were not the privateers acting under 
the protection of commissions from the French Government, they would be pro- 
nounced pirates. Britain has furnished no precedents of such abominable rapine. 

In April, he writes again (ibid., p. 164) that "the depredations of the French in the 
West Indies are continued with increased outrage, and we have advices of captures 
and condemnations in Europe which apply to no principle^ heretofore known and 
acknowledged in the civilized world." (See also ibid., pp. 166, 171, 173, 174, 177.) 

Citations of this kind might be multiplied, but it seems useless to do so, as the situ- 
ation is familiar history. Certainly, under these circumstances, some attempt at 
defense was natural and excusable, if not justifiable. 

Judges "are not to shut their eyes to w^hat is generally passing in the world " (Blatch- 
ford Prize Cases, p. 448), nor as to what has already taken place. In danger from 
native pirates, in danger from French privateers often as irresponsible (Cushing's Ad. 
V. U. S., 22 C. Cls. R., supra), the mere possession of some armament by a merchant- 
man is devoid of marked significance. It is improbable that any important venture 
was sent to sea without an effort on the part of the shipowner to protect his property 
and that laden. on his vessel; cannon enough or muskets enough he would put on 
board to give his crew a fair chance of escape from a small force. The statute, how- 
ever, said that no armed merchantman should receive a clearance or permit, or be 
suffered to depart unless the ow^ners and the master gave bond conditioned, among 
other things, that the vessel should not commit any depredation, outrage, unlawful 
assault, or unprovoked violence upon the high seas against the vessel of any nation 
in amity with the United States (1 Stat. L.. p. 573). Under this act no vessel having 
any armament could proceed to sea without bond first given, and this bond, being 
coupled in the acts with the issuance of special orders or license, what more natural 
than for the innocent merchantman, desiring only safe transit of a commercial ven- 
ture, to receive in return the commission which the act provided should be given 
him. The act of July 9 (ibid., p. 578) contains a similar provision, and the result of 
both statutes is that no private vessel carrying armament could proceed to sea without 
bond filed in return for which a commission might be issued. 

In our view of the case it is vital to note the distinction between armament for 
protection simply and armament for attack upon armed vessels or for attack upon 
captured American vessels necessarily in charge of prize crews. A privateer is main- 
tamed for profit; the venture is most speculative in its nature, bringing large returns 
for great risk. Given the right to prey upon the mercantile marine, great armament 
is not necessary, as combat may be avoided by speed and quickness in manoeuvre. 
The privateering authorized by the acts of 1798 was of no such nature; not a prize 
could be taken without conflict, for only armed vessels, or vessels in charge of prize 
crews, could be seized; not a merchantman was allowed to be molested. A vessel, 
then, fitting out under the acts of 1798 for the purpose of waging the limited hostility 
therein permitted, must have been prepared for battle; must have been ready to wage 
war. She could not mount a few guns and carry a few dozen muskets, with a small 
crew, when the success of her voyage depended upon the number of well-defended 
vessels she should send into port for condemnation. A vessel intended to act aggres- 
sively under the laws of 1798 would have to fight for every dollar brought into the 
pockets of the owners, master, and crew, and, knowing this, would proceed to sea with 
an equipment sufficient for the very serious work contemplated. 

One of the vessels holding a commission under the acts of 1798 was a schooner of 
about 111 tons, old measurement. She had a crew of seven men, carried what was 
called a letter of marque, two guns, and a cargo of merchandise; she was duly cleared 
on a trading voyage, with instructions to the master as to the sale of the cargo and the 



218 FRENCH SPOLIATION CLAIMS— INSURANCE COMPANIES. 

purchase of a return ^nture. Such a vessel as this could not have been seriously 
intended to seize French armed vessels or captured American vessels defended by 
French prize crews. Seven men, all told, were barely enough to navigate the 
schooner; aside from the master, there were but three to a watch, and on an emergency 
it is extremely doubtful whether the total force was sufficient to handle the two guns 
and the vessel at the same time. Possibly some defense might have been made against 
a boat-load of pirates putting off from the shore while the schooner lay becalmed near 
it, but it is not withm the bounds of possibilitv that such a vessel, with so slight a 
crew and so insignificant an armament, should contemplate attack upon a well- 
defended vessel. 

We are told that 365 vessels, of 66,691 tonnage, carrying 6,847 men and 2,723 guns, 
received commissions under the acts of 1798, prior to March 2, 1799. The average 
tonnage per vessel was then 185 tons, the average crew 16, and the average armament 
7 guns. On the other hand, one government armed vessel (taken for illustration) of 
190 tons burthen carried 18 guns and 140 men, while another of 200 tons carried the 
same armament and crew. So far as has yet appeared to us, no private armed mer- 
chantman made a single capture from the French, and we are assured that no such 
captiu*e was made. So far as concerns the cases now before us, it would be practically 
impossible for such a capture to be made, for most of the vessels were small, and they 
were manned only for ordinary navigation and not for war, with an armament insuffi- 
cient to cope with organized military force. Neither seven nor even sixteen men is a 
crew for a vessel intended to attack French armed ships or to recapture those manned 
by prize crews, and no merchantman with so small a crew and laden with valuable 
cargo would undergo such risk. 

That Congress did not contemplate the employment in attack of small or under 
manned vessels is shown by the proviso in the act of July 9, 1798, that the bond should 
be doubled in case "the vessel be provided with more than one hundred and fifty 
men," from which an inference may not unfairly be drawn that not far from one hun- 
dred and fifty was considered a fair equipment for a vessel designed to fight. We have 
seen that the government war vessels about equivalent in tonnage to the average 
licensed merchantman carried about one hundred and forty men, and coupling tms 
fact with the act of Congress we reach the result already indicated by common sense, 
that Congress had in mind, so far as privateers were concerned, fighting ships — ^those 
able to attack a French privateer with reasonable hope of success, and not vessels with 
insignificant crew and armament, bound on a trading voyage, and provided with those 
slight means of defense which were at the time ordinarily carried by merchantmen for 
protection. 

That armament, when carried by strictly commercial vessels bound ui)on. trading 
voyages, was intended for defense is shown by the report of the House committee, made 
January 17, 1799 (American State Papers, Naval Affairs, vol. 1, p. 69). They said: 

" Yoiu" committee begs leave to report further, that about the time of the sailing of 
our ships of war, and before the merchant ships were permitted to arm for their de- 
fense, our trade was in such jeopardy at sea and on the coast from French privateers, 
that but few vessels escaped them; that ruin stared in the face all concerned in ship- 
ping, and that it was difficult to get property insured." 

Hamilton, then Secretary of the Treasury, officially expressed the opinion of his 
Government as to armed merchantmen in his circular of August 4, 1793, as follows: 

**The term privateer is understood not to extend to vessels armed for merchandise 
and war, commonly called with us letters of marque, nor, of course, to vessels of war in 
the immediate service of the Government of either of the powers at war." 

Twelve days later Jefferson, in an instruction to Morris as to the English ship Jane^ 
which Genet has requested might be ordered to sail, a request authorized, Genet con- 
tended, by the twenty-second article of the treaty of commerce, said (Doc. 102, p. 58): 

**The ship Jane is an English merchant vessel, employed in the commerce between 
Jamaica and these States. She brought here a cargo of produce from that island, and 
was to take away a cargo of flour. Knowing of the war when she left Jamaica, and that 
our coast was lined with small French privateers, she armed for her defense, and took 
one of those commissions usually called letters of marque. She arrived here safely 
without having had any rencontre of any sort. Can it be necessary to say that a mer- 
chant vessel is not a privateer? That though she has arms to defend herself in time of 
war, in the course of her regular commerce, this no more makes her a privateer than a 
husbandman following his plow in time of war with a knife or pistol in his pocket is 
thereby made a soldier. The occupation of a privateer is to attack and plunder; that 
of a merchant vessel is commerce and self-preservation. The article excludes the 
former from our ports, and from selling what she has taken; that is, what she has 
acquired by war, to show it did not mean the merchant vessel and what she had 
acquired by commerce. Were the merchant vessels coming for our produce forbidden 
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to have any arms for their defense, every adventurer who has a boat, or money enough 
to buy one, would make her a privateer; our coasts would swarm with them, forei^ 
vessels must cease to come, oiu* commerce must be suppressed, our produce remain 
on our hands, or at least that great portion of it which we nave not vessels to carry away; 
our plows must be laid aside, and agriculture suspended. This is a sacrifice nq treaty 
could ever contemplate, and which we are not disposed to make out of mere com- 
plaisance to a false definition of the term privateers. 

This matter has also been specifically passed upon by the French courts. The 
ship Famfie^ Rust, master, was in June, 1799, tried by the tribunal of commerce sitting 
at Bayonne. Several grounds were relied upon by the captors as authorizing con- 
demnation, all of which were overruled by the tribunal. Among them was the fol- 
lowing: 

"Is the letter of marque, of which the vessel was the bearer, sufficient to cause it 
to be considered as an enemy? " 

This question was thus answered: 

"Considering the point relative to the letter of marque of which the ship was the 
bearer. That the French' Government without doubt is not ignorant of the delivery 
of like letters by the Government of the United States to the vessels of the said United 
States nor of the terms in which these letters are conceived. That now and up to 
the present time it has not been manifested that it regarded this circumstance and 
the act of Congress of the United States of the month of July, 1798, either as a decla- 
ration of war, or as hostilities against France, since it has not asked of the legislative 
body a law declaring the French nation to be in a state of war with the United States 
of North America. That a state of war can not be established or declared without a 
law of the legislative body. That it does not belong to the tribunals to take notice 
of any step that a foreign power may take as constituting a state of war between France 
and itself. 

"That the condemnation demanded, of the said ship Fame and of her cargo because 
of the said letter of marque, can not be founded upon any law, and can not and ought 
not to be pronounced. The said ship besides, not having opposed any resistance, 
suffered itself to be visited at the summons which was made to it by the said privateer. 
There is, then, no occasion to accede to the demand of the captors upon this point.*' 
(See Record in case Nathaniel Richardson, executor of Joshua Richardson et al. v. 
The United States, No. 5343.) 

This case was appealed to the civil tribunal of the department, and thence to the 
council of prizes, which latter tribunal, on the 13th December, 1800, released the 
vessel and cargo in accordance with the judgment of the two lower tribunals. 

The Pigou carried ten cannon. She was provided with muskets and munitions 
of war. 

The law officer of the French Government having charge of the case made the fol- 
lowing points among others (see Pistoye et Duverdy, Prises Maritimes, vol. 2, p. 51): 

"It is not enough to have or carry arms to deserve the reproach of being armed for 
war (p. 52). 

"War armament is for purely offensive use. This is shown when there is no object 
in the armament but attack, or at least when everything tends to prove that such is 
the principal object of the enterprise * * * But defense is a natural right and 
means of defense are legitimate in sea-voyages as in all other occurrences perilous to 
life. A vessel having but a small crew, whose cargo was considerable, was evidently 
intended for commerce, not for war. The arms found in this vessel were not intended 
for violence or hostility, but to prevent them; not to attack, but to defend. The 
point as to war armament, then, seems to me unfounded." 

The Pegou was discharged with damages to her captain. 

In the case of the Friend^ of Boston, a letter of marque had been found on board ; 
the vessel was armed for defense; there was no resistance; summons from the privateer 
was obeyed, and the master's instructions directed him to avoid acts of offense and 
to be prudent. The commissaire of the Government urged that these were not rea- 
sons for capture. The vessel was condemned on other grounds. (Pistoye et Duverdy, 
vol. 1, p. 501.) 

Further, Article IV of the treaty of 1800, which relates to "armed " and "unarmed " 
merchantmen, shows that France did not stand upon the point \irged here by the 
defense, but admitted the right of armament to the extent al least of the cases now 
before us, as its courts did in the cases cited above. 

It is worthy of remark that two classes of license or commission were allowed by 
the acts of Congress. The first act authorized instructions from the President as to 
defense only, except that the recapture of American vessels was permitted. The 
second act allowed capture of armed Frenchmen. In the absence of proof as to which 
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document a vessel possessed there can be no presumption that it was issued under 
the latter rather than under the former statute; in fact the presumption, which always 
favors what is natural, might lean towards the possession of instructions under the 
first act when it appears that the crew was small, the armament light, and the object 
of the voyage commercial in its nature. 

The distinction must not be foi^otten between a legal and justifiable seizure and 
an illegal and unjustifiable condemnation. The seizure of a vessel may be success- 
fully defended upon grounds which would not support a subsequent condemnation, 
and "prize courts deny damages when there was probable cause for the seizure, and 
are often justified in awarding to the captors their costs and expenses," even when the 
vessel and cargo are decided not good prize and are returned to their owners. (The 
Thompson, 3 Wall., 155; Jecker v. Montgomery, 13 How., 498; Murray v. The Charm- 
ina Betsey J 2 Cr., 64.) 

We conclude that a vessel fitted for the purpose of seizing French armed vessels 
and of recapturing American vessels was, when taken, legitimate prize as an actor in 
the limited war defined by Congress; but that the mere arming of a merchantman 
whose object was trade, subordinate to which was the provision for protection, did 
not authorize seizure and condemnation even if an instruction or license under either 
of the acts of 1798 were found on board. In these cases, as in every case arising be- 
tween nations, technicalities must be thrown aside, and the very essence and spirit 
of the transaction must be discovered by the light of the facts peculiar to each case. 

BLOCKADE IN WEST INDIES. 

It is urged by the defendants that the British possessions in the West Indies were in 
a state of blockade and occupied in such manner as properly to be regarded in a state 
of siege. That, therefore, the condemnations of vessels bound for those ports with 
cai^oes otherwise innocent were legal and justifiable. The argument has turned more 
particularly upon vessels bound for Martinique, so that for purpose of illustration we 
will consider the case of thsit island, formerly a French possession and captured by 
England during the war. 

The defendants' argument assumes that Martinique was blockaded; that it was 
practically in a state of siege; that its predominant character was that of a port of 
military naval equipment; and therefore the seizure of neutral vessels bound to that 
port was justified, although the cargo was otherwise innocent. 

The law of blockade is so clear that while a few citations may be given for the sake 
of illustration they seem to us hardly necessar>\ 

Kent says: 

"The law of blockade is, however, so harsh and severe in its operation, that in 
order to apply it, the fact of the actual blockade must be established by clear and 
unequivocal evidence; and the 'neutral must have had due previous notice of its 
existence; and the squadron allotted for the purpose of its execution must be com- 
petent to cut off all communication with the interdicted place or port; and the neutral 
must have been guilty of some act of violation, either by going in or attempting to 
enter, or by coming out with a cargo laden after the commencement of the blockade. 
The failure of either of the points requisite to establish the existence of a legal blockade 
amounts to an entire defeasance of the measure, even though the notification of the 
blockade has issued from the authority of the Government itself. A blockade must 
be existing in point of fact, and in order to constitute that existence, there must be 
a power present to enforce it. All decrees and orders declaring extensive coasts and 
whole countries in a state of blockade, without the presence of an adequate naval force 
to support it, are manifestly illegal and void, and have no sanction in public law. 
The ancient authorities all referred to a strict and actual siege and blockade. The 
language of Grotius is oppidum obsessura vet portus clausus, and the investing power 
must be able to apply its force to every point of the blockaded place, so as to render 
it dangerous to attempt to enter, and there is no blockade of that part where its power 
cannot be brought to bear." (Vol. 1, pp. 144-5.) 

The United States have contended that a blockade must be effective to be valid 
(note b. to Kent, vol. 1, p. 145) and admitted the principle even as to its own ports 
during the late war. This question has been very ably discussed in a late note from 
the Secretary of State, Mr. Ba>^ard, to the minister representing the United States of 
Colombia, in which, after citing authorities, the Secretary reaches the following 
conclusions: 

"After careful examination of the authorities and precedents bearing upon this 
important question, I am bound to conclude as a general principle that a decree by a 
sovereign power closing to neutral commerce ports hela by its enemies, whether 
foreign or domestic, can have no international validity and no extraterritorial effect 
in the direction of imposing any obligation upon the governments of neutral powers 
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to recognize it or to contribute toward its enforcement by any domestic action on their 
part. Such a decree may indeed be necessary as a municipal enactment of the state 
which proclaims it, in order to clothe the executive with authority to proceed to the 
institution of a formal and effective blockade, but when that purpose is attained its 
power is exhausted. If the sovereign decreeing such closiu^e have a naval force suf- 
ficient to maintain a blockade, and if he duly proclaim such a blockade, then he may 
seize, and, subject to the adjudication of a prize court, vessels which may attempt 
to run the blockade. If he lay an embargo, then vessels attempting to evade such 
embargo may be forcibly repelled by him if he be in possession of the port so closed . 
But his decree closing ports which are held adversely to him is, by itself, entitled 
to no international respect. Were it otherwise, the de facto and titular sovereigns 
of any determinate country or region might between them exclude all merchant ships 
whatever from their ports, and in this way not only ruin those engaged in trade with 
such states, but cause much discomfort to the nations of the world by the exclusion 
of necessary products found in no other market." (Note, dated April 24, 1885. See 
also Hall, International Law, §§ 257 and 260; 3 Phillimore, 311 and 516; case of The 
Sarah Star^ Blatchford's Prize Cases, 69-87; Lawrence's Wheaton, pp. 575 et seq.) 

Sir William Scott thus laid down the rule: 

'*To constitute a violation of blockade three things must be proved: First, the exist- 
ence of an actual blockade; second, the knowledge of the party supposed to have 
offended; and, third, some act of violation, either by going in or coming out with a 
cargo laden after the commencement of blockade." ( The Betsey, 1 Rob. Adm., p. 92. 
As to Berlin and Milan decrees see Woolsey, § 206.) 

Therefore to justify seizure the blockade must be effective, notice must have been 
given, and there must be an attempt to violate it. 

Was Martinique effectively blockaded? 

Defendants have referred us to no authority to show that it was, and we have made 
such examination as the sources of historical investigation on this subject afforded 
without finding any statement to that effect. The records of the numerous spoliation 
cases in this court which have been brought to our attention throw no light on the sub- 
ject, as they proceed upon the fact that the condemned vessel was bound to an enemy 
port or laden with enemy produce and thfe condemnations rest upon French decrees. 

An examination of the history of Anglo-French naval operations directly affecting 
the West Indies discloses the following events: 

February 2d, 1794, an English expedition sailed from the Barbadoes to attempt 
the capture of Martinique, then under the command of General Rochambeau. This 
expedition consisted of three ships of the line, eight frigates, four sloops, two store- 
ships, and one bomb, under command of Vice-Admiral Sir John Jervis, carrying 
something less than 6^.100 troops, commanded by Lieutenant-General Sir Charles Grey. 
The French garrison was insignificant in number, consisting only of some 600 men, 
including 400 militia, while at Fort Royal was a 28-gun frigate, and at St. Pierre an 
18-gun corvette. Possibly a privateer or two was also available. The British arrived 
off the island the 5th of February, and some idea may be gained of the heroic defense 
of the French from the fact that with the overwhelming force at their command the 
British did not obtain a surrender until the 22d of March. The forts were garrisoned, 
Lieutenant-General Prescott was given command, a small squadron, under Commodore 
Thompson, was left to cooperate with him in case of attack, and the rest of the expedi- 
tion embarked the 31st oi March to attack St. Lucie (James* Naval History, vol. 1, 
pp. 217, et seq.), which surrendered without the loss of a life upon the 4th of April. 
Then followed the conquest of Grande-Terre, another expedition having taken the 
three small islands adjacent to Guadaloupe, called the **Saintes," and on the 20th 
April all Guadaloupe and its dependencies surrendered, comprising the islands of 
Marie Galante, Desirade, and the Saintes, at an expense of two British rank and file 
killed, four rank and file wounded, and five missing. A French 16-gun corvette was 
captured in this expedition, but was not deemed fit for service. 

Early in June a PYench squadron of two frigates, one corvette, two large ships armed 
en fliite, and five transports anchored off the village of Gosier, Guadaloupe, and began 
disembarking troops commanded by Victor Hugues, bearing the title of commissaire 
• civil. After skirmishes with the British garrison and French royalists, in which 
Hugues 's troops were successful, a considerable force of vessels and men were sent by 
the British to dislodge them. The result was the withdrawal of the British from 
Grande-Terre the 3d July, just one month after Hugues 's arrival. In October the 
French received reenforcements, took Basse-Terre, and the 6th October, 1794, were 
again masters of Guadaloupe, except a small port called Fort Matilda, which, so tena- 
cious was the resistance, they did not capture until December 10. At the close of 
the preceding year the British had obtained possession of Cape Nicolas Mole, J6r6mie, 
and other French villages in San Domingo, and in February, 1794, other places on the 
island fell into their hands after trifling resistance. In May a strong force was sent 
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by the British against Port au Prince, which surrendered June 4. In December the 
British poet at Cape Tiburion was attacked and captiu*ed by French troops, assisted 
by three armed vessels (ibid.). As soons as news oi Hugues s victory reached France 
there were dispatched to his assistance a 50-gun frigate, a 36-gun frigate, two corvettes, 
an armed ship or two, and eight or ten transports with 3,000 troops and suitable stores. 

"The arrival of this important reinforcements inspired Victor Hugues with designs 
against the other ceded islands. Having not only troops but transports to convey 
and ships of war to protect them, this demon of republicanism, whose barbarity, as 
fully accredited on several occasions, was of the most revolting description, readily 
contrived to land soldiers at Sainte Lucie, St. Vincent, Grenada, and Dominique. 
Artful emissaries accompanied the troops, and soon succeeded in raising a ferment 
in the islands which they visited. The negroes, Caribs, and many of the old French 
inhabitants revolted; and dreadful were the atrocities perpetrated upon the well 
affected * * * The British troops, thinly distributed from the first and since 
reduced by fatigue and sickness, could offer m general but a feeble resistance to the 
numbers of different enemies opposed to them. The garrison of Sainte Lucie, num- 
bering 2,000 men, evacuated the island on the 19th of June" (1795). By the 27th 
of June the 'rebellion' in Dominique had been quelled "by the few British troops 
stationed there, assisted by the bulk of the inhabitants,*' St. Vincent and a part 
of Grenada remaining in a revolted state. (Ibid., 298 et seq.) 

In April and May, 1796, the English took, without conflict, the Dutch settlements 
of Demerara, Essequibo, and Berbice. On the 24th May, aiter a stubborn combat 
of over a month, Sainte Lucie was captured by the British troops and vessels. June 
11 St. Vincent surrendered, as a few days later did Grenada. So far as appears the 
French had no armed ships at either of these islands. In the preceding March the 
British made an unsuccessiul attack upon the town and fort of L6ogane, San Domingo, 
and a successful one upon the fort ana parish of Bombarde. No French ships appear 
in these actions, but a squadron arrived at Cape Francois May 12, but returned imme- 
diately to France. (Ibid., 367 et seq.) 

February, 1797, a British squadron left Port Royal, Martinique, for the purpose of 
attacking the Spanish colonies. Trinidad soon fell into their hands, and, touching 
at Martinique on the way, the squadron proceeded to Porto Rico, the attack upon 
which was unsuccessful. In April the French 36-gun frigate Harmonie was destroyed 
by the English near Jean Babel, while sailing under orders to convoy to Cape Franpois, 
from Port au Prince and Jean Babel, a number of provision-laden American vessels 
captured by French privateers. An action between three of the British fleet, a 
French privateer, and a French battery in Carcasse Bay, is the only other engage- 
ment noted as having taken place in the West Indies during this year. (Ibid., Vol. 
II, p. 97 et seq.) 

The year 1798 opened with the evacuation by the British in April of Port au Prince, 
St. Marc, and Arcahaye, all in San Domingo, shortly after which three French 36- 
gun frigates landed supplies at Cape Francois and returned home. An engagement 
between the British and Spanish was the only other important naval event of this 
year in the Gulf. In August, 1799, the British took the Dutch island of Surinam, 
finding in the river a French corvette, the Hussar^ which was added to the British 
navy. (Ibid., p. 373.J September 13, 1800, the island of Cura^oa surrendered to 
the British, and forty-four vessels were found lying in the harbor, but no war ships. 
(Ibid., Vol. Ill, p. 59.) 

In May, 1793, the Hyena^ of 24 guns, and La Concorde^ of 40 guns (the advance 
frigate of a French squadron of some six vessels), had an engagement off Cape Tiburion, 
which resulted in the defeat of the former. In July the English frigate Boston^ after 
capturing the first lieutenant of the French frigate Emhuscade, then lying in the harbor 
of New York, challenged the Frenchman to battle, a challenge which was accepted, 
the battle took place without decided result, and during it what was supposed to be a 
large French squadron appeared in the offing, while two French frigates were after- 
wards found by the Boston lying in the mouth of the Delaware, where she sought 
refuge. In November a comoat took place between Penelope and Iphigenia on the 
one side and the Insurgente on the other, in the bight of L^ogane, island of San Do- 
mingo, resulting in the defeat of the French frigate. (Ibid., Vol. I, pp. 88 et seq.) 

In December, 1794, the British frigate Blanche^ cruising off the island of D^sirade. ' 
a dependency of Guadeloupe, then in French possession, cut out a government armed 
schooner of 8 guns, which, to escape, had anchored in the bottom of the bay of D68irade. 
Later the Blanche had an encounter with the French 36-gun frigate Pique off Point-lt- 
Pitre, in which, after a battle most gallant on both sides, the Pique was captured. In 
May there was a battle in Chesapeake Bay between two English frigates and five lightly 
armed Frenchmen, most of them store-ships. (Ibid., 277 et seq.) 

On the 4th of May, 1796, the Spencer engaged and captured the French gun-brig 
Vulcan in latitude 28** north, longitude 69° west. 
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In July, 1796, a combat without definite result tookplace between thefrigSitesAimable 
(English) and PensSe (French), beginning off "Englishman's Head," Guadeloupe, 
while in August the Mermaid attacked the Vengeance within gun fire from Guadeloupe 
batteries, and in July the Quebec was chased by two French nigates when not far from 
Port au Prince. 

August 25, 1796, the British 20-gun ship Raison engaged the Vengeance^ the MermxMs 
former opponent, in latitude 41° 39'' north and longitude 66° 2Af west, without definite 
result. Later in the same month an English squadron captured the French frigate 
Elizabeth off Cape Henry. In September the Medee engaged the Pelican off Guade- 
loupe. The action had no definite result, and it appears that at this time the Thetis 
(French) and either the Pensie or the Concorde were at anchor in Guadeloupe. The 
Pelican was so much inferior to the MSdh in armament that Hugues sent an aid-de- 
camp under a flag of truce to the Saintes to inspect her as she lay there at anchor. 

On the 10th August, 1797, the 38-gun British frigate Arethusa captured, after stem 
resistance, the French corvette Gaieti, sighting at about the same time .the brig cor- 
vette Espoir, of 14 guns, and a third vessel supposed to be a small French war vessel. 
Five days later the Alexandrian, schooner of 6 guns, acting as tender to the flag-ship at 
Martinique and engaged in quest of French privateers, captured a privateer schooner 
and chased another, which escaped. September 17 the Pelican destroyed the French 
privateer Trompeuse off Cape St. Nicholas Mole. The 4th October the Alexandrian 
captured the French privateer Epicharis. January 3, 1798, the British armed sloop 
George, of 6 guns, while on a passage from Demerera to Martinique, was captured by 
two Spanish privateers. Thirteen days later boats from the 20-gun ship Babet, then 
cruising between Martinique and Dominique, captured the French armed schooner 
DesirSe. April 17 the British schooner Recovery, cruising in the West Indies, fell in 
with the privateer Revanche and compelled her to surrender. May 7 the British brig 
sloop Victorieuse, while passing to leeward of Guadeloupe, was attacked without success 
by two French privateers. Tne same vessel during the following December, aided by 
the 14-gun brig-sloop Zephyr and some troops, after an attack upon the Spanish in the 
island of Margarita, took out the privateer Couleuvre, of 6 guns and 80 men, from the 
port of Gurupano. July 11 boats from the British 44-gun ship Regulus cut out three 
vessels at anchor in Aquada Bay, Porto Rico. December 11 the British 22-gun ship 
Perdrix captured the French privateer ArmSe d^Italie not far from St. Thomas. 

March 30, 1799, boats from the British frigate Trent and cutter Sparrow cut out a 
Spanish merchant ship and schooner which they found in a bay of Porto Rico, at the 
same time storming and carrying a small Spanish battery. April 13, the Amaranthe, 
a British 14-gun brig-sloop, captured the French letter-of-marque schooner Vengeur 
after the latter had made a noble resistance. 

The ofl[icers and crew of the Abergavenny, stationary flag-ship at Port Royal, tired of 
inaction during the whole of 1797 and part of 1798, fitted out on their own account a 
frigate launch which was so successful in prize-taking that its proprietors were enabled 
to purchase with their prize money a small schooner named the Ferret, which became 
the tender of the Abergavenny. The Ferret earl^r in October, 1799, had a very sharp 
encounter with a Spanish privateer without decisive result. Later in the same month 
the British brig-sloop Echo cruising off Porto Rico, chased a French letter-of-marque 
into Laguadille bay and cut her out, and not long after occurred the daring capture of 
the Hermione in the harbor of Puerto Cabello. In November the Crescent and Calypso 
adroitly saved their convoy from a Spanish squadron. Still later in that month the 
Solebay cruising off San Domingo, encountered a French squadron recently arrived at 
Cape Francois from France and bound to Jacmel. Strange to say, this 32-gun frigate 
captured all the French vessels without casualty on either side. The sq^uadron con- 
sisted of four vessels mounting 58 guns, manned with 431 men, while the frigate carried 
38 guns and about 212 men. In December an indecisive conflict took place off the 
island of Porto Santo between the Glenmore and Amiable in charge of an outward bound 
British West India convoy, and the Sirene and Bergere bound from Rochelle to Cayenne 
with 450 troops and Victor Hugues on board. (James, Vol. II, pp. 79 et seq. ; 198 et 
seq. ; 313 et seq.) Early in April, 1800, boats from the sloop Calypso off Cape Tiberion, 
carried the French privateer Diligente. In August the British 38-gun frigate Seine 
cruising in the Mona passage, sighted the Vengeance bound from Cura^oa to France, 
which, after a sharp combat, surrendered. In October the schooner Gypsie (British) 
cruising off Guadeloupe, captured tiie Quidproquo of 8 guns. (James, Vol. Ill, pp. 
27 et seq.) 

(Consult also Life of Decatur, Sparks* series of Biography, 31; Cooper's Naval 
Historv United States, Vol. I.) 

We have now set forth in this catalogue at somewhat tedious but necessary len^;th 
every naval action (except some few unimportant combats with privateers) of which 
we can find record, which took place from 1793 to 1800, both years inclusive, between 
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British and French or Spanish naval forces, on or near the eastern coast of America, 
between the latitude of Boston and the northern coast of South America. The reason 
for so voluminous a list, which, while probably not without omissions, we believe to 
be sufficiently correct, is that from it alone can any conclusion be drawn as to the 
amount of the French naval force and its uses during the period in dispute. For 
convenience to those whose interest or duty it may be to investi^te this question 
we have cited but from one authority, and one which, while not without fault of na- 
tional prejudice, is carefully and conveniently compiled. Other authorities exam- 
ined by the court reenforce the conclusions we draw from the citations already made. 

Martinique it is alleged was effectively blockaded. This is not affirmatively shown, 
and perhaps we might rest here, but in this class of cases we have thought it right to go 
further and to endeavor to throw all the light in our power upon the exact situation. 

From the citations made and also from the history of the American Navy certain 
facts clearly appear as worthy of notice. 

First, the very small number of encounters between vessels of the English navy and 
French vessels of war. 

Second, that no such encounter took place near Martinique, the two captures of 
privateers by the Alexandria?! being the only combats mentioned as occurring in the 
vicinity of that port after its occupation by the English. 

Third, that not a word is said, or an allusion made, in any attainable authority as 
to a blockade or an attempted blockade (in fact) of any West Indian English port. 
It does not appear that any armed vessel, English or American, was ordered to, or 
attempted to, break any such blockade althou^ the English force was at times very 
large in the West Indies and was actively engaged. Neither in Cooper's Naval History 
nor in the Life of Decatur, nor in any other work relating either to the English or 
American Navy which we have been able to consult, nor in the diplomatic correspond- 
ence of the period, do we find any statement tending to show that there existed 
anything other than a paper blockade, a blockade useless and void in so far as neutral 
rights were affected. 

Further proof of this absence of effective blockade is found in the large number of 
merchant vessels which safely traded with these ports during the period in question, 
and in the lack of contention on the part of France, notwithstanding Mr. Pickering's 
vigorous language (Doc. 102, pp. 408, 410), that they were maintaining or endeavoring 
to maintain an effective blockade. 

We have already seen that the French Government did not desire the fulfillment 
of the treaty's guarantee clause, deeming it wiser on their own account that we should 
not embark in the war. Genet and the colonists complained of our course on this sub- 
ject, but the home government did not agree with them. As late as March, 1798, 
Talleyrand wrote to Pinckney and his colleagues that "the Republic was hardly con- 
stituted when a minister was sent to Philadelphia, whose first act was to declare to 
the United States that they would not be pressed to execute the defensive clauses of 
the treaty of alliance, although the circumstance, in the least equivocal manner, 
exhilDited the casus foederis" (4 Wait's Am. State Papers, p. 97). We find no claim 
by France that the treaty was abrogated by a failure by the United States to fulfill 
the guarantee clause. During and soon after 1794 the West India Islands fell into the 
hands of Great Britain, yet in 1795 (January 3) a French decree reciting the law of 
December, 1794, ordering the treaties of 1778 to be respected as in force, declared 
in favor of the United States, the principle of free ships, free goods, except as to ports 
actually blockaded. As against tnis position of his superiors, Hugues, m February, 
1797, issued his order subjecting to capture and confiscation vessels and cargoes des- 
tined to the captured islands, giving as a reason the failure of the guarantee. 

The fact, then, that some of the West India islands had been taken from France 
does not seem to complicate the legal question. 

It is urged that provisions bound for Martinique were properly condemned, on the 
ground, substantially, that as the port was in possession of an enemy force, it must 
be assumed they were intended to feed that force, and therefore were contraband by 
destination. (Citing The Peterhoof, 5 Wal., p. 58; 2 Black., 671 and 672, "The Prize 
Cases;" Desty on Shipping, § 423; Letens Droits. Recip., p. 114; Blatchford's Prize 
Cases, p. 464.) 

As far back as Grotius the distinction was made between things useful only for war, 
the carriage of which by neutrals is prohibited, things which serve merely for pleasure, 
the carriage of which is permitted, and things useful both in peace and war, as money 
or provisions, which are sometimes lawful articles of neutral commerce, and sometimes 
not, according to the circumstances existing at the time. Thus provisions would be 
contraband if bound to a besieged camp or port. Kent, who seems to be the most 
liberal of the writers toward defendants' position, thus lays down the rule: 
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"The modem established rule is, that provisions are not generally contraband, but 
may become so under circumstances arising out of the particular situation of the war, 
or Uie condition of the parties engaged in it. Among the circumstances which tend 
to preserve provisions from bein^ liable to be treated as contraband, one is that thev 
f ' are the growth of the country which produces them. Another circumstance to which 
I'^'i : some indulgence is shown by the practice of nations is when the articles are in their 
'li- native and manufactured state. Tnus iron is treated with indulgence, though anchors 
UL and other instruments fabricated out of it are directly contraband. Hemp is more 
' i'h favorably considered than cordage; and wheat is not considered as so objectionable a 

I a. commodity, when going to an enemy's country, as any of the final preparations of it 

for human use. The most important distinction is, whether the articles were intended 
n for the ordinary use of life or even for mercantile ships' use, or whether they were 

going with a highly probable destination to military use. The nature and Quality of 
the port to which the articles are going is not an irrational test. If the port be a gen- 
eral commercial one, it is presumed the articles are going for civil use, though occa- 
sionally a ship of war mav be constructed in that port. But if the great predominant 
character of that port, like Brest in France, or Portsmouth in En^and, be that of a^ 
liH port of military naval equipment it will be presumed that the articles were going for 

military use, although it is possible that the articles might have been applied to civil 
u' consumption. As it is impossible to ascertain positively the final use of an article 

ancipitis usus, it is not an injurious rule which deduces the final use from tiie imme- 
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i*r diate destination, and the presumption of a hostile use, founded on its destination, 

n to a militarv port, is very much inflamed, if, at the time when the articles were going, 

T a consideraole armament was notoriously preparing, to which a supply of those articles 

)r would be eminently useful." (Vol. I, p. 139.) 

1- The Supreme Court has decided that provisions the growth of the enemy's country, 

but the property of a neutral, and carried in a neutral vessel, are good prize because 
1 destined to supply the enemy's forces; and the court added that provisions are not 

generally contraband, but may become so because of their destination or the particular 
situation of the war. If intended for the ordinary use of life, they are innocent; if 
intended for the enemy's forces or his ports of warlike equipment, then their seizure 
is justifiable. ( The Comerceen^ 1 Wheaton, 382.) 

Bluntschli thinks it against "gute sitte" to treat trade in provisions as contraband 
even if it serves the hostile army's use (Mod. V6lkerrecht, § 807). Heffter (Europ- 
aisches Vdlkerrecht, § 160) holds that belligerents may take measures against the 
export by neutrals of doubtful articles, articles occasionally contraband, only when 
a aestination for the enemy's Government and military forces can be shown on ade- 
quate grounds. Ortolan denies that provisions and objects of prime necessity may 
be considered contraband, except in cases not pertinent to this discussion (Vol. II, 
179). Hautefeuille e^oes much further and aamits as contraband only arms and 
munitions of war ready for immediate use, fit to be used as such and for no other pur- 
pose. (Droits des Nations Neutres, II, 419.) 

Kliiber leans the same way and nolds that presumptions are in favor of freedom of 
trade (§288), and Martens states that the law m Europe prior to the first armed neu- 
trality, 1780, considered as contraband only articles of direct use in war. Vattel 
sanctions the seizure of provisions "in certain junctures when we have hopes of 
reducing the enemy by famine" (Liv. Ill, ch. 7, sec. 112), but Wheaton believes he 
intended to carry the principle no further than to the case of a besieged city; and, 
commenting on Grotius, Wheaton reaches the conclusion that the latter sanctions 
the seizure of provisions, not bound to a port besieged or blockaded, only when made 
for preservation or defense "under the pressure of that imperious and unequivocal 
necessity which breaks down the distinctions of property," and this power should not 
be exercised until all other possible means have been used, then not if the right owner 
is under a like necessity, and even then restitution shall be made as soon as possible. 
Bynkershoek and Rutherfurth concur in this view. (Wheaton, pp. 556 to 558.) 

Wheat/On expresses no definite opinion for himself, but clearly leans to the side of 
freedom towards the neutral. 

In 1793 (May 7), Mr. Jefferson instructed Mr. Pinckney in relation to a fear expressed 
by the latter that the belligerent powers might stop our vessels going with grain to 
enemy ports, that "such a stoppage to an unblockaded port would be so unequivocal 
an inningement of the neutral rignts that we can not conceive it will be attempted." 
This instruction was followed by another, dated September 7, 1793, in which Mr. 
Jefferson, after stating that in time of war neutrals are free to pursue their ordinary 
avocations of agriculture, manufacture, and commerce, with the exception of not 
furnishing to either belligerent "implements merely of war for the annoyance of the 
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other, nor anything whatever to a place blockaded by its enemy," proceedH to define 
these "implements" as follows: 

"There does not exist perhaps a nation, in our common hemisphere, which has not 
made a particular enumeration of them in some or all of their treaties under the name 
of contraband. It suffices for the present occasion to say that com, flour, and meal are 
not of the class of contraband, and consequently remain articles of free commerce. A 
culture which, like that of the soil, gives employment to such a proportion of mankind, 
could never be suspended by the whole earth, or interrupted for them, whenever any 
two nations should think it proper to go to war. * * * if any nation whatever has 
a right to shut up to our produce all the ports of the earth except her own and those 
of her friends, she may shut up these also, and so confine us within our own limits. 
No nation can subscribe to sucn pretensions; no nation can agree, at the mere will or 
interest of another, to have its peaceable industry suspended and its citizens reduced 
to idleness and want. * * * It is not enough for a nation to say we and our 
friends will buy your produce. We have a right to answer that it suits us better to 
sell to their enemies as well as their friends. Oiu* ships do not go to France to return 
empty. They go to exchange the surplus of one product which we can spare for 
surpluses of other kinds whicn they can spare and we want; which they can fumiedi 
on better terms and more to our mind than Great Britain or her friends. We have a 
right to judge for ourselves what market best suits us, and they have none to forbid us 
the enjoyment of the necessaries and comforts which we may obtain from any other 
independent country." 

Mr. Randolph, denying that food can be universally ranked "among military 
engines," admitted that corn, meal, and flour are so in case of "blockade, siege, or 
investment." In the late Franco-Chinese war France endeavored to make "rice" 
contraband, and referring to this contention Mr. Kasson, our minister in Berlin, wrote 
as follows to the Secretary of State: 

***** But more especially I beg your attention tot he importance of the principle 
involved in this declaration, as it concerns our American interests. We are neutrals 
in European wars. Food constitutes an immense portion of our exports. Every 
European war produces an increased demand for these supplies from neutral countries. 
The French doctrine declares them contraband, not only when destined directly for 
military consumption, but when going in the ordinary course of trade as food for the 
civil population of the bell^erent government. If food can be thus excluded and 
captured, still more can clothing, tne instruments of industry, and all less vital sup- 
plies be cut off on the ground that they tend to support the efforts of the belligerent 
nation. Indeed, the real principle involved goes to this extent, that everything the 
want of which will increase the distress of the civil population of the belligerent 
country may be declared contraband of war. The entire trade of neutrals with bellig- 
erents may thus be destroyed, irrespective of an effective blockade of ports. War 
itself would become more fatal to neutral States than to belligerent interests. 

"The rule of feudal times, the starvation of beleaguered and fortified towns, might 
be extended to an entire population of an open country. It is a return to barbaric 
habits of war. It might equally be claimed that all peaceful men of arms-bearing 
age could be deported, because otherwise they might be added to the military forces 
of the country." 

Martinique was neither blockaded nor besieged. It undoubtedly had a British gar- 
rison and was a refuge and sometimes a rendezvous for British armed vessels; at the 
same time it had a large civil population to be fed then, as it is now, largely by the 
products of the Temperate Zone. Its predominant character was not that of a port of 
naval or military equipment. 

We do not consider that a provision- laden ship bound for Martinique was properly 
condemned on the ground alone that she was bound to a British port, nor do we con- 
sider the fact that the port had once been French complicates the situation. There is 
nothing in the law of nations which justifies or makes valid as against neutrals such de- 
crees as tiiose issued during this war by the French and English . Russia admitted these 
decrees were contrary to the law of nations. France promised to pay for captures made 
under them. England and Spain did pay the United States. (See authorities cited 
in Gray, adm'r, v. U. S., 21 C. Cls. R., p. 340.) If either party desired to reduce the 
other by starvation there was a plain and acknowledged legal method to obtain that 
end; that is, by the establishment of an effective blockade. That neither was able to 
take this course, is not a reason that the commerce of neutrals should be suspended on 
the penalty of having their merchant vessels and cargoes confiscated. To admit such 
a doctrine would be to impose in time of war a worse burden upon the neutral than that 
borne by either belligerent, and would shut it up in its own ports, or oblige it to furnish, 
in protection of its commerce, a naval force competent to compete with the belligerent, 
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which by paper decrees unsupported by effective acts, by its municipal law attempts 
to interfere with the recognized and natural rights of neutral trade. 

We do not understand that in the negotiations of 1800 the French denied the justice 
of claims similar in principle to the one now suggested, and the treaty of 1778 in terms 
conceded the right to trade with the enemy. The commerce of the United States was 
principally in agricultural products, certainly not in munitions of war. A most im- 
portant complaint was as to that part of the belligerant decrees which directed seizure 
of neutral property on the sole ground of destination to an enemy port without regard 
to the character of the cargo. (See Treaty Commerce 1778, Articles XII, AlII, 
XXIII, XXIV.) 

It seems to us clear that this class of claims was contemplated by the treaty of 1800 
and the act of 1885. 

BURDEN OF PROOF IN PRIZE PROCEEDINGS. 

The burden of proof in prize proceedings is on the seized vessel. The authorities 
concur in tliis general statement, but the principle is not technical and is not to be 
pushed beyond its proper natural intent. Seized vessels always appear before the 
court under the taint of suspicion; that taint it is incumbent upon them to remiove, as 
it is in their power alone to do so. What the court looks for is the fact. If it appear 
that the vessel was innocently pursuing an honest and l^;al voyage, whether that ap- 
pear by papers or otherwise, then the vessel should be released. No particular papers, 
no specified character of evidence is marked out and defined as indispensable to attain 
this end. A case is easily supposable in which a merchant vessel has lost its papers 
by an accident, or by tlieft, or oy robbery committed by a pirate or privateer, or through 
suppression by Uie captor, and it would not be admitted — the fact of their non-produc- 
tion being explained, and the vessel's honest character being shown — that oecause 
some particular document was not on board she therefore should be condemned and 
confiscated. The onus probandi is on the captured vessel; which means no more than 
that she must explain away suspicious circumstances. 

REPRISALS. 

The learned counsel for the defense contend that the United States first violated the 
treaties of 1778 by the proclamation of neutrality of 1793, by refusing to guarantee the 
French possessions, by refusing to grant the promised harbor privileges, and by con- 
cluding the Jay treaty. Therefore "it was tne right of France to retaliate upon the 
United States tor these violations; and whatever she did, or whatever was done by her 
authority in such retaliation prior to and during the limited war existing between the 
two countries, whether by captures, seizures, condemnations, or confiscations of 
American property, vessels or cargoes, was justifiably done." 

In another form substantially the same contention is made, defendants claiming 
that the acts of France complained of by the United States were authorized by the law 
of nations; that whether reparation was to be made by France depended upon com- 
pliance with her demands; that as the United States did not acquiesce in those de- 
mands, but by the annulling act of July, 1798, practically notified France that they 
would not do so, "from that moment France owed no compensation for those confisca- 
tions and the matter was res judicata." 

In considering these propositions it will strike any one who has studied the corre- 
spondence or will refer to the extracts made from it by us in this and our previous opin- 
ions on the spoliations question, that France never took this point. It will be remem- 
bered that tne decrees at the outset were admitted by all parties to be illegal, and 
excusable only on the ground of necessity; that while this admission was not by any 
means consistently adhered to, still England and Spain came back to it in effect 
when they compensated the United States for losses — England through a commission 
organized under the provision of the Jay treaty, Spain in the treaties relative to the 
Florida purchase. 

France did not seriously ask us to enforce the guarantee and apparently did not wish 
us to do so, however much we may have feared such a demand on her part, and how- 
ever much some of her agents and her colonists may have desired it. The vital point 
of difference was the Jay treaty. We have already discussed that instrument and 
stated that it was in conflict with the provisions in the Franco-American treaties of 
1778. France did not contend that the Jay treaty abrogated the treaties of 1778; on 
the contrary, her whole argument, down to the ratification of the treaty of 1800, was 
based upon the premise that these treaties were of enduring force. The decree itself 
which ordered seizure of neutral property bound in United States vessels to 
enemy ports, set forth as a reason for its enactment that the Jay treaty modified, not 
annulled, the treaties with France, and that France was entitled under the treaties 
to any benefit this modi fication might give her. 
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France did not deny at any point of the nogotiations which led to the treaty of 1800 
her liability for claims known by the generic name of "spoliations," but claimed 
in return for payment recognition of treaties, a demand which was not granted, and 
the contention remained embodied in the second article, which was stricken out. 
Thus was completed what Madison called the "bari^ain" by which we released 
" spoliations " in consideration of release from all obligations founded upon the treaties 
of 1778. A striking illustration of the French position, if any is needed after the de- 
tailed statement of the negotiations which has heretofore been made, is found in 
Article IV of the treaty of 1800, which agrees to return prizes captured under the de- 
crees, now termed by the defense decrees of retaliation, when those prizes had not been 
already definitively condemned. 

Acts of retaliation are admitted to be justifiable under certain circumstances. They 
may exist when the two nations are otherwise at peace, but they are in their nature 
acts of wariare. They depart from the field of negotiation into that of force, and, as 
is war, are justified by a successful result. To term the decrees of France and the acts 
of their privateers under them " acts of reprisal *' does not alter the facts or the legal 
position. That position haa been defined by the Supreme Court of the United States 
as limited partial war. We, following the path indicated by that tribunal, have defined 
it as "limited war in its nature similar to a prolonged series of reprisals." The result 
of that partial limited war, the result of the negotiations for settlement, the agreement 
reachea by the two parties which made the (jovemment of the United States liable 
over to its citizens, we have heretofore considered so much in detail that we shall not 
now repeat it, and we need only state briefly the result heretofore reached by us, and 
in which we, after re-examination, are confirmed, that the acts of France, now in 

auestion, whether called "reprisals" or acts of limited warfare, were contended by 
le United States to be illegal, were admitted so to be by France; that France stood 
ready to make the compensation made by England and Spain for similar acts on their 
part, provided we would admit certain claims of her own, which we declined to do; 
and finally, by the substitution of the existing second article of the treaty for that 
agreed upon by the negotiators, these claims were surrendered in consideration of a 
release from the French demand. 

SALVAGE. 

The case of the Two Brothers presents a claim for salvage paid an American man- 
of-war for rescue from a French privateer. 

The broad principle of prize law forbids an allowance by way of salvage to the 
captor of a neutral in possession of a belligerent. The reason of the rule is plain: Sal- 
vage is remuneration for aid in case of danger, and a neutral vessel in the nands of a 
civilized belligerent is not in danger, for it is to be presumed that, if innocent, she will 
be discharged by the prize court with damages for detention. Some of the prize- 
courts in France were at certain times during the disturbed period between 1792 and 
1801 very fair and just in their treatment of neutral property. We have in our opin- 
ions on the spoliations cited instances of a reasonable judicial application of the law. 
Unfortunately, however, the fair administration of justice, which before the Revolu- 
tion and since has characterized the learned and able officials who have there filled 
the offices of the magistrature, was interrupted during the period now under considera- 
tion. Setting aside the charges made of ulterior and improper motives on the part of 
individual magistrates, of which illustrations are found m the letters of Monroe, 
Mountflorence, and Pickering (supra), we need only recall that the decrees of the 
French or colonial governments were binding upon the prize tribunals, and those tri- 
bunals were obliged to enforce them. Many of the decrees were in conflict with the 
law of nations and were an invasion of the rights of neutrals. The position assumed 
by the French authorities placed neutrals prosecuting innocent voyages in a most 
dangerous position. If taken by a French privateer they were not to expect a trial 
under the recognized law of nations, but a trial under arbitrary and illegal municipal 
enactments; a trial which would necessarily result in condemnation, even if the local 
tribunal were above suspicion of improper prejudice. 

Under these circumstances the reason fails for the rule as to salvage in case of recap- 
ture of a neutral from a belligerent. As the neutral was in danger of condemnation, so 
the recapturing vessel was entitled to salvage. We have already cited the opinion of 
Lord Stowell, who, at the time of the occurrences from which these claims arose, found 
it just and necessary to adopt this rule. 

The Supreme Court of the United States have declared that to support a demand for 
salvage two circumstances must concur — the taking must be lawful, and there must be 
a meritorious service rendered to the recaptured. Commenting on Lord Stowell's 
opinion as to the necessity for meritorious service the court say : 
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"The principle is that without benefit salvage is not payable; and it is merely a con- 
sequence from this principle which exempts recaptured neutxals from its payment. 
But let a nation change its laws and its practice on this subject; let its legislation be 
such as to subject to condemnation all neutrals captured by its cruisers, and who will 
say that no benefit is conferred by a recapture. In such a course of things the state 
of the neutral is completely changed. So far from being safe, he is in as much danger of 
condemnation fas if captured by his own delcared enemy. A series of decisions, then, 
and of rules founded on his supposed safety, no longer ap^y. Only those rules ar^ 
applicable which regulate a situation of actual danger. This is not, as it has been 
termed, a change of principle, but a preservation of principle by a practical applica- 
tion of it according to the original substantial good sense of the rule. " 

The court then inquire whether the laws of France were such as to have rendered the 
condemnation of a neutral in possession of a French prize crew so probable as to create 
a case of such real danger that ner recapture must be considered as a meritorious service 
authorizing allowance as salvage. On this point the conclusion is reached that the 
danger of loss was real and imminent. 

**The captured vessel was of such description that the law by which she was to be 
tried condemned her as good prize to the captor. Her danger then was real and immi- 
nent. The service rendered ner was an essential service, and the court is therefore oi 
opinion that the recap tor is entitled to salvage." (Talbot v. Seeman, case of the 
Amelia^ 1 Cr., p. 1.) 

We see no reason why a rule laid down by such eminent authority, so just in principle 
and the result of such sound judicial reasoning, should not be applied to the cases now 
before us. 

FREIGHT. 

The Nancy was under charter to sail from Baltimore to Jamaica, there to discharge 
cargo, reload, and return to Baltimore. While on her way to Jamaica under (iis char- 
ter-party she was seized on the high seas by a French privateer and lost to her owners. 
The question is now presented as to the basis upon which an allowance for freight 
should be computed. 

It is evident that freight earned is an element of value in the property lost. The 
ship-owner has a right to expect a reasonable retiun upon his venture, and this return 
he finds only in the freight money. As between the vessel and the cargo-owner the 
freight is regarded as an entirety due in no part until the arrival of the vessel at the 
port of destination. Between these two alone does this rule prevail — as to them the 
law has placed a certain construction upon the contract of affreightment to which they 
are parties — a construction well understood, admitted, and certain. As to third 
parties no such rule prevails, and as against them freight is often recoverable, even 
when the vessel does not reach her destination. In cases of tort, such as collision, 
Doctor Lushington says: **The party who had suffered the injury is clearly entitled to 
an adequate compensation for any loss he may sustain for the detention of the vessel 
during the period which is necessary for the completion of the repairs, and furnishing 
the new articles (2 W. Robinson, 279), and he allowed g^oss freignt, less the ordinary 
ship's expenses necessary to earn it. As a broad rule, this is well enough, but it is not 
witnout possible exception, for we may imagine an injury at a time when the vessel is 
not engaged in freight earning, although even then we probably look to the market 
for a proper measure of damages. 

The case of The Amiable Nancy (3 WTieaton, 560), and Smith v. Condry (1 How., 
35)^ allowed only the "actual damage sustained by the party at the time and place 
of injury" without allowance for detention. In Williamion v. Barrett (13 Howard, 
101), a collision case, the court allowed damages for demurrage, adopting the rate of 
freight, less expenses, as a proper measure, three justices dissenting on the ground that 
the majority rule introduced too much uncertainty into the case and tended to in- 
crease the '* stringency, tedioufeness, and charges of litigation in collision cases." 
They therefore preferred a rule granting full damages at the time and place of collision, 
with legal interest on the amount thus ascertained. 

The case of the Baltimore^ arising from collision, was decided in 1869 (8 Wall., 377), 
the court holding that the suffering party is not limited to compensation for the imme- 
diate effects of the injury inflicted, but the claim for compensation may extend to 
loss of freight, necessary expense incurred in making repairs, and unavoidable deten- 
tion. Restitutio in integram is the leading maxim m such cases, say the court, and 
in respect to materials for repairs where repairs are practicable there shall not, as in 
insurance cases, be any deduction for new materials in place of old, for this reason that 
"the claim of the injured party arises by reason of the wrongful act of the party by 
whom the damage was occasioned, and the measure of the indemnity is not limited by 
any contract, but is coextensive with the amount of damage. * * * Allowance 
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for freight is made in such a case, reckoning the gross freight less the chaises which 
would necessarily have been incurred in earning the same and which were saved to 
the owner by the accident, together with interest on the same from the date of the 
probable termination of the voyage." 

In case of capture the general rule is that the neutral carrier of enemy's property is 
entitled to his freight (Story, J., in the Corner ceeriy 1 Gallison, 264.) Sir William Scott 
held very firmly by this rule in the case of Der Mohr (3 C. Rob., 129, and 4 C. Rob., 
315), a case of great hardship, appealing strongly to the sympathy of the court. In that 
case he said : 

"In an unfortunate case like the present the court would certainly be disposed to 
give the captor all possible relief. 1 need not add that no relief is possible which can 
not be given consistently with the justice due to the claimant. The demand of freight 
is, I apprehend, an absolute demand, in cases where the ship is pronounced to be inno- 
cently employed. * * * The freight is as much a part of the loss as the ship, for he 
(the captor) was bound to answer equally for both. The captor has, by taking posses- 
sion of the whole cargo, deprived the claimant of the fund to which his security was 
fixed. He was bound to bring in that cargo subject to the demand for freight. He 
was just as answerable for the fireight of the voyage as for the ship which was to earn it, 
or which was rather to be considered as having already earned it. In the room of this 
fund the captor has substituted his own personal responsibility, for loss accrues by the 
fault of his agent. I see no distinction under which I can pronounce that the claimant 
is not as much entitled to the freight as to the vessel.*' (See also 1 Gallison, 274, the 
Anna Green.) 

Upon an open insurance policjr gross freight is recoverable (2 Phillips Ins., § 1238). 
As to insurance, the inchoate right to freight vests directly "the ship has broken 
^ound on the voyage described in the charter-party," and there is an insurable 
interest "where there is an expectancy coupled with a present existing title" (Lu- 
cena v. Crawford, 2 Bos. and Pull. N. R., 269; 1 Phillips Ins., § 334, p. 192). 

Freight, then, is property insurable and collectible. It has value although the right 
as against the freighter may be inchoate until delivery. As to the freighter the ship- 
-owner is without redress, unless there be delivery in accordance with the contract, 
but as to an insurer or a tort-feasor, there is a right to redress upon the happening 
of an interruption of the voyage. The amount of that redress and the method of com- 
puting it in the cases now suomitted to us of illegal capture are now to be decided. 
The ship-owner has a right to a reasonable return upon his investment, for the risk 
to which his property is subjected, for its depreciation while engaged in the undertak- 
ing, and for the expenses to which he is subjected in carrying it out. The measure of 
that return, based upon the theory of a completed voyage, he has himself fixed in his 
contract of affreightment. If his voyage be not completed, but be interrupted and 
his property lost by the act of a wrong-doer, then, as against that wron^-doer, the maxim 
restitutio in integrum applies. If the voyage were completed the difficulty would not 
be serious, for as a guide we should have a contract made by parties opposed in interest 
and familiar with the business. As the voyage has not been completed, an allowance 
of gross freight would be more than a restitutio in integrum, and would negelect a 
deduction for expenses necessarily to be incurred in completing the contract and in 
conveying the cargo to the point of delivery. To allow gross freight under these cir- 
cumstances would in effect not merely reimburse the owner, but render the seizure 
a matter of profit to him, and we do not understand that punitive damages should be 
recovered in the cases now before us. The vessel having been destroyed before the 
completion of the voyage, has not been so long employed as the contract contemplated, 
her crew have received less wages, and her hull and outfit have received less deteriora- 
tion. She has only earned freight pro tanto. On the other hand, the expenses of 
freight earning are much greater at the beginning of the voyage than at any other 
period, for then advances are made seamen, stores are shipped, port charges and the 
cost of loading have to be met. Therefore, to divide the total freight by the number of 
days out of port would not be fair to the ship-owner; to deduct from the total freight 
the cost of the voyage from the place of destruction to port of destination would be 
a fairer rule could those expenses be ascertained. 

To compute the amount oi this freight in each instance is practically impossible, so 
that the court is forced to the adoption of some general rule which in our opinion is 
fair in result. The difficulty is not a novel one, and the method of solution not without 
precedent. Those familiar with the proceedings of prize courts know that a sub- 
stantially arbitrary rule is there often adopted in practice to enforce justice, and now, 
nearly a hundred years after the events from which these claims arise, when all wit- 
nesses are dead and many records destroyed, we are forced to this course, as it is 
evidently impossible to estimate in every instance precisely the proportion of freight 
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earned. Where such an estimate can be made we shall make it, in other cases we shall 
adopt a general rule. 

In seeking for such a rule, we learn that in commercial cities, in the adjustment of 
average losses, there is a practice to award arbitrarily two-thirds of the full freight on 
the immediate voyage. This course was in effect followed by the commissioners under 
the treaty of 1831 with France, who made a similar allowance as a fair measure of the 
increase m value of the careo by reason of the distance to which it had been transported 
at the time of captiu*e; and the award was made to the shipper if he had paid freight; 
to the ship-owner if the freight had not been paid. 

After carefully examining the cases before us we conclude that this rule is sub- 
stantially just, and we adopt it. 

This brings us to another point. The Nancy was under charter for a round voyage — 
Baltimore to Jamaica and return. She was destroyed on the outward voyage. Is she 
entitled to an allowance for freight based upon the entire contract contained in the 
charter-party? 

As against an insurer or tort-feasor the inchoate right to freight vests when the vessel 
breaks ground "on the voyage described in the charter-party (supra). An insurable 
interest in freight can not spring from a mere "expectancy,** but may spring from an 
"expectancy" when this is coupled with "a present existing title." (Lucena v, 
Crawford, supra.) 

In cases of general average for jettison, Lowndes states the rule to be that "when a 
ship is chartered to fetch or carry a cargo belonging to the charterer, the freight under 
the charter must contribute to the general average, whether or not the cargo is on board 
the ship at the time of Uie general average act^ since the loss of the chartered ship, 
whether laden or not, would deprive the ship-owner of his expected freight." 
(Lowndes on General Average, 236.) 

It has been held in this country that where a gross sum was to be paid as freight for 
a voyage out and return, the principal object of the voyage being to obtain a return 
cargo, the freight for the whole trip must contribute to general average on the outward 
voyage. ( The Maryj, 1 Sprague*s Decisions, 17.) The same rule has been adopted in 
cases of salvage. {The mithanial Hoopery 3 Sumner, 542; The Progress, Edwards, 210; 
The Dorothy Foster, 6 C. Rob., 88; See also Livingston v. Columbia Insurance Com- 
pany, 3 Johns, N. Y, 49; Hart v. Delaware Insurance Company, 2 Wash., C. C, 346.) 

The decisions on this question in the United States do not go so far as those in 
England, but we lean to the doctrine of Sir William Scott and Doctor Lushington, as 
better applicable to the cases now before us, that when a vessel is actually under 
contract lor a voyage from one port to another, thence to proceed to a thfrd, she has 
such "a present existing title " in the freight money of the entire voyage as to authorize 
a recovery based upon the total freight money for the round trip. 

Of course she is not entitled to gross freight, and we must not be understood as 
intending any application of this principle to a vessel proceeding under a mere "ex- 
pectancy" 01 finding cargo at her first port of call. Tne principle only covers those 
cases where there is an assurance of freight from her first port of call to her second, and 
a price stipulated to be paid therefor. 

We have discussed and ruled upon as many of the general questions submitted in the 
argument as it seems to us wise now to decide, either for counsels' convenience or in 
justice to the Government or the claimants. Other points which have arisen in the 
long argument we shall consider as they are brought before us in specific cases. The 
object of obtaining from the court a ruling upon general principles is in our opinion 
now sufficiently attained. 

We file herewith, that they may be reported to Congress, our conclusions of fact and 
law in many cases. This opinion, with those already delivered, contain the con- 
clusions which in our judgment affect the liability of the United States therefor. 

STATEMENT OF MB. BAYAED HENBY, ESQ., OF 1438 LAND TITLE 
BUILDING, PHILADELPBIA, PA., ATTOBNEY FOB AND DI- 
BECTOB OF INSUBANCE COMPANY OF NOBTH AMEBICA, PHILA- 
DELPHIA. 

Mr. Henry. Gentlemen, I will take but a moment; and I will say 
that while Mr. Scattergood may not be a lawyer, yet he has worked 
very hard upon this matter and has presented a very clear case. 
Personally I have been interested in these claims for twenty-five 
years, and have been coming to Wasliington upon the subject ever 



^32 FRENCH SPOLIATION CLAIMS INSURANCE COMPANIES. 

since 1885. My associate, Mr. Lewis, argued them in the Court of 
Claims, four of us being interested at that time, and three are now 
deceased. I am the last one of the Philadelphia attorneys connected 
with these claims who has been actively presenting them. 

As you know, there has been a diversity of presentation of these 
claims in the Senate and in the House. I have always felt that we 
should have come to the House first, but the attorneys representing 
large numbers of these claims in Washington have very generally felt 
that the Senate would consider them, for some reason or other, more 
favorably. And they have gone on one general deficiency bill, and 
also on three omnibus bills. Whether there will be an omnibus bill 
this year or not, or whether anything will be done in the Senate, of 
course we do not know. I presume you gentlemen know that there 
has been a bill introduced by Mr. Lodge in the Senate covering the 
insurance companies' claims, and another bill covering the claims of 
private owners. 

It has never seemed to me, since the act of 1885, which was signed 
by President Arthur,- referring these matters to the Court of Claims, 
that there should have been any question about them. Twice these 
claims have been most carefully argued before the Court of Claims by 
a large number of attorneys representing the Government, the private 
owners and insurers, and the insurance companies, and there was 
absolutely no distinction made at the hearings in the Court of Claims 
between the rights of one and the rights of the others. It was abso- 
lutely shown that the insurance companies were subrogated to the 
rights of the parties who had been paid their money for their losses, 
and it was on that basis the claims were presented and the reports 
made, and now there is filed by the Court of Claims decrees or judg- 
ments against the Government amounting to some $1,458,000, which 
have not been paid. Appropriations were made in 1891, in 1899, in 
1902, and 1905. There were two or three claims paid to insurance 
corporations in the first bill, but never afterwards, and the only reason 
given was because they amounted to such a large amount, or because 
it seemed more fitting to pay the individual claims first. 

I represent, of these individual claims, about $80,000 on the bill 
introduced by Senator Lodge and to which the Senate committee 
is favorable; but I have represented all the pities, both insurance 
companies and individual claimants. I could never see the slightest 
distinction between them, and never knew why there should have 
been any distinction; in fact, there should not have been. Mr. Scat- 
tergood has been very energetic in this matter and has been able to 
take the claims up with more energy than I have been able to devote 
to the cause, for after twenty-five years of services as a claim agent 
one gets a little weary. My family has been presenting these claims 
to Congress from 1800 down to the present time. One of my ances- 
tors was the first president of the Insurance Company of North Amer- 
ica, and from that time on, either as attorneys or representatives 
of that company, we have knocked at the door of Congress for settle- 
ment. It has been over one hundred and ten years. I am of the 
fifth generation in pushing these claims, and I don't know whether I 
will be able to go on much further. It is rather amusing and absurd 
that such things should be tolerated, especially after Congress referred 
the whole matter to the Court of Claims and told the claimants to 
present their evidence, which they did. If those claims had been 
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referred to a court of arbitration between different countries, they 
would have been paid long ago. But for some reason or other — and 
you gentlemen know how claims are handled, people coming before 
you with all sorts of claims — they have not been settled. 

It has been fine in Mr. Prince to give* us this opportunity to appear 
before the committee, and to have the committee listen to this pre- 
sentation of the claims to-day. The Insurance Companv of North 
America has claims amounting to $500,000 in awards or the Court 
of Claims against the United States, some of which for over twenty 
years have remained unpaid since being proved, and the whole time 
since the beginning is one hundred and ten years. There has been 
more debate and more discussion in connection with the French 
spoliation claims in Congress than upon any other single subject 
excepting the tariff. If you will go over the report of Mr. Mansur, 
you will find the whole question carefully aiscussed. Congress 
referred them to the Court of Claims in 1885, and since that time the 
awards have been made. The time has nearlv elapsed when there 
will be any 'more, because the total amount of these claims can not 
be over six and a quarter millions of dollars, and of that amount 
about four millions of dollars has been paid, leaving barely two mil- 
lion and a quarter dollars more to be paid, which have been certified 
to Congress. When the claims were nrst presented to the Court of 
Claims they aggregated over $40,000,000. All sorts of people had all 
sorts of claims, some of them being simply absurd. Finally the 
Court of Claims passed a rule that those claims of which proof was 
not furnished within a certain period, I think about ninety days, 
would be stricken from the record and dismissed. That one oraer 
dismissed at least $30,000,000 of claims, because the people had lost 
their papers, and had imagined all sorts of things. I knew one old 

fentleman who, after coming dow^n here, succeeding his father, who 
ad been comine here for about fifty years, threw his papers into 
the fireplace and said that none of nis children should worry and 
suflFer about these matters as his father and he had suflFered. 

I believe some day all these claims will be paid, and that there 
is not any Congress which has the matter properly before it which 
will repudiate the action of the referee selected, the Court of Claims. 
The claims were presented to Congress year after year through report 
after report, until finally the Court of Claims was selected as the 
arbitrator. The Court or Claims heard the arguments again and again 
upon the individual claims and upon the subject of the insurance com- 

Eanies' claims. We merely ask that, as under the decisions of the 
ourt of Claims individual claims have been paid, the claims of the 
individual underwriters and insurance companies shall be paid. 

The Chairman. Have all the claims of these insurance companies 
been adjudicated? 

Mr. Henry. They are very nearly all adjudicated. I think there 
are a few more of the claims of the Insurance Company of North 
America and the State of Pennsylvania. Originally it was supposed 
that the Insurance Company of the State of Pennsylvania had $1,000,- 
000 of claims and the Insurance Company of North America a like 
amount, but so many of them have been thrown out until the amount 
has been reduced — in the case of the Insurance Company of the State 
of Pennsylvania — to about $300,000. 
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The Chairman. And your present bill calls only for such claims as 
have been adjudicated ? 

Mr. Henry. Absoluteljr. The decrees of the court were made, and 
the claims have been awaiting payment for twenty years without any 
recognition and without any mterest. That is the situation. The 
only question coming before this committee is the distinction be- 
tween the corporation claims and the claims of the private individuls. 
Of course we can not see how there can possibly be any discrimina- 
tion. I do not see how it is possible to say that there is any distinc- 
tion between an insurance conipany that has paid its losses and has 
8 resented these claims to the Court of Claims, and upon which the 
ourt of Claims has given a decree, and the individual owner of the 
claims. 

Now, Mr. Scattergood has covered the matter from the beginning. 
There has never been a subject that has so occupied the attention of 
the Government during the one hundred and ten years, since the peo- 
ple have been presenting these claims to Congress and since the 
Court of Claims has been the arbitrator. We felt that they should be 
paid immediately. If possible, we would like some kind of a fair ar- 
rangement made, so there shall be an appropriation recommended of 
at least $200,000 a year until these decrees are wipe.d out, or some 
such arrangement as that adopted. 

The Senate committee is planning to report an omnibus bill with- 
out any of the insurance companies' claims in it, and that prob- 
ably is the bill that generally goes through — you get information 
about those things sometimes — and whether this committee will get 
that bill or not I don't know. I think of late years that those bills 
have been going to the War Claims Committee. They have also been 
considered in the committees of Congress in connection with the 
deficiency bill. What will be the course this year or what attitude 
the Government will take I don't know. But it does seem to me, as 
a person who has been representing both classes of claims for twenty- 
five years, that it is about time something should be done to wind 
these matters up. I will say that the compensation allowed the 
attorneys in these matters was 8 per cent. That was in 1S85. That 
was allowed in presenting the cases to the Court of Claims, and it was 
supposed when they were presented to the Court of Claims under this 
act and certified to Congress the first Monday of December that they 
would be paid as a matter of course. But that was the compensa- 
tion agreed upon, 8 per cent, the entire amount allowed the attorneys 
in this matter. Perhaps if it had been a larger compensation we 
might have gotten payment through sooner, but I don't know. 

Mr. MiLLiNGTON. I would like to ask Mr. Henry the same questions 
that I asked of Mr. Scattergood in relation to the company that Mr. 
Henry represents. 

Mr. Henry. I may say that the Insurance Company of North 
America has been going on since 1794, and that it paid out $3,000,000 
recently in connection with tjie San Francisco fire, and also a sub- 
sidiary company closely afiiliated to it paid out $1,200,000 in that 
fire. 

Mr. Millington. Have you, within your own knowledge, exam- 
ined the books and ascertained that the present company is a con- 
tinuation of the old company ? 

Mr. Henry. Absolutely. 
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Mr. MiLLiNGTON. The same title ? 

Mr. Henrt. The same title, excepting as to the name, "president 
and directors/' which originally was part of the corporate title; but 
it is the same insurance company. 

Mr. MiLLiNGTON. And it has never been reorganized ? 

Mr. Henbt. Never. It has paid more losses than any other insur- 
ance company in the United States, and it is the oldest fire and 
marine insurance company in the United States. 

Mr. MiLLiNGTON. Have vou examined the entries made in the 
books of that company at the time these policies were issued ? 

Mr. Henry. We presented them to the Court of Claims, and I have 
not seen them since. But they are on file in the Court of Claims, and 
they show the losses and the receipts. 

Mr. MiLLiNGTON. The original policies ? 

Mr. Henby. Yes. 

Mr. MiLLiNGTON. You know that of your own knowledge ? 

Mr. Henby. Absolutely, because I was attorney with Mr. Lewis, 
and we were also attorneys for the Insurance Company of the State 
of Pennsylvania. 

The difficulty about this, gentlemen, is the large amount involved. 
First they thought it was going to be $30,000,000, but now it has 
gotten down to such a small sum that a plan of adjustment ought to 
be decided upon. 

o 



